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INTRODUCTION 


Most Canadians have little inclination or incentive to want to under- 
stand in any serious way the murky world of standard-setting, implementa- 
tion, and enforcement in any public policy field, let alone that of health 
and safety, or toxic and other hazardous substances. A thick report on 
such a subject carries with it about as much excitement as would a unison 
reading of the city telephone directory. To most persons it is a world 
populated by bureaucrats, lawyers, inspectors, experts, and public inter- 
est groups, all more or less dutifully performing their tasks with the 
normal human mixture of competence and incompetence. It is unlikely that 
most Canadians would view it as a world in which grand issues of princi- 
ple are continually at stake or in perpetual conflict. 

To understand the world of standard-setting, implementation, and en- 
forcement (and to read this study) one must appreciate, and have a high 
tolerance for, both the detail or minutiae of regulation and the impor- 
tant political, economic, and technical ideas ard principles involved. 
Those actively involved in this regulatory world are rarely prepared to 
acknowledge publicly that theirs is a world of contradictions. We have 


titled this study "Living with Contradictions " not to imply that regula- 
tion in this field has no rhyme or reason or that it produces no desira- 
ble change in human behaviour, but rather to draw immediate attention to 
the pervasive importance of the conflicting values, principles, and pro- 
cesses at stake, and to the fact that many of the contradictions cannot 


be resolved in any final sense but can only be balanced or managed within 


certain limits. 


nll too easily the words “implementation and enforcement" suggest an 
image of reliable, predictable occurrences and of routine. But implemen- 
tation is often better and more accurately viewed as a phase of political 
life where those who "lost" at time "A" (when the law or regulation is 
approved) try to recoup or limit their losses, or even "win, “at time 7S, 
Cc, D etc. (the much longer time period when implementation occurs). The 
world of implementation and enforcement is less one of routine and much 
more one of bargaining, persuasion, coaxing, cajoling, , ino 2 myriad of 
unique cases, circumstances, and physical situations. 

The purpose of this study is to shed some light on standard-setting 
processes, implementation, and enforcement in health and safety regula- 
tion, with the focus on Ontario. We examine both ideas as well as de- 
tails since both are part of regulatory reality. “he study is premised 
on the strong belief that although reform is badly needed, those who seek 
further reforms in this field should understand reality first. This need 
applies with equal force both to those whose instincts for reform lean 


toward more government intervention (e.g., "more standards," “tougher em 
forcement") and to those who espovse market solutions (e.g., deregula- 
tion, a "guidelines" approach, non-regulatory incentives, or "do nothing"). 

We hasten to stress that this is not primarily a study'of the regula- 
tion of asbestos. Asbestos is one hazard among many and hence its regu- 
lation is best understood in a broader context. At the same time, we 


will deal with asbestos regulation on several occasions, especially in 


Chapter 4. 


The terms of reference for the study are also limited by, and should 
be read in the context of, other studies conducted for the Royal Commis- 
sion. These include studies of the processes of hazard identification; 
the views of major institutions; the role of collective bargaining in oc- 
cupational health and safety practises in the workplace; and technical 
and measurement problems in regulating hazards. 

This study should in particular be read in relation to the two others 
prepared by the authors. Our work has been divided into three reports 
because of the scope of the material covered but each deals with closely 
related aspects of health and safety regulation. The first study, The 
Politics of Risk: The Identification of Toxic and Hazardous Substances in 
Canada, deals with the front end of the regulatory process. It examines 
how hazards have been identified in hoth a political and technical sense 
as well as how such hazards might be more rationally identified, espe- 
cially given the formidable future agenda of hazards. It reviews in some 
detail the way in which the recent issue of Asbestos in Ontario Schools 
was “identified," technically and politically. It also reviews recent 
largely unsuccessful efforts by governments to be more systematic in iden-. 
tifying and dealing with hazards. Among the institutions involved in 
identifying hazards, the study focuses in particular on the role of poli- 
ticians, the media,and scientists. 

Trofis in’ part ran arbitrary exercise "to. try to separate the early 
identification stage from the later stages of actual regulation. This is 
why in the final analysis the study of identification should be read 
alongside the present study. A separate study of identification was 
viewed to be desirable, however, particularly because the identification 
process had received little systematic attention and was an important 


problem regardless of what happened in the later regulatory stages. 


0.4 


The second study by the authors which is closely related to this one 
is "Standard-Setting and Implementation in Ontario: The Views of Major 
Institutions." This study surveys the views expressed by business, 
labour, public interest groups, and scientists and professionals about 
selected issues in the standard-setting and implementation process in the 
health and safety field. Because it is a study which takes an "“inven- 
tory" of views and is therefore less analytical, it is not a formal 
published study of the Royal Commission on Asbestos. It can be obtained 
from the authors. 

The issues examined include: the role of technical information; the 
question of who should bear the burden of proof; the role of cost-benefit 
aualysis; the role of public participation; the role of inspectors; the 
adequacy of present compliance philosophies; the role of prosecutions; 
and other related matters important in the standard-setting and implemen- 
tation process. 

The views are based primarily on submissions to the Royal 
Commmission on Asbestos and interviews conducted by the authors, but 
include other published literature. The study attempts to report 
accurately and faithfully these institutional views. Of particular 
importance are the views of labour unions which have taken the most active 
interest in health and safety issues, especially those involving the 
workplace. The highlights of these views are also reported in the 
present study. The reader will find the more detailed treatment of these 
views in the study of institutions. In the present study we "fold in" 
these institutional views in our analysis of the three sectors of health 


and safety regulation, the environment, the workplace, and buildings. 


This study is based on several sources of information and data. 
These include the extensive published literature on regulation in health 
and safety matters; briefs and testimony presented to the Royal Commis- 
sion on Asbestos ; over eighty interviews conducted by the authors on a 
confidential (not for individual attribution) basis with regulators 
(headquarters and field personnel), businessmen, officials of unions and 
public interest groups, journalists, medical and technical experts; and 
aggregate expenditure, personnel and inspection data provided by the 
Ontario Ministries of Labour and of the Environment. 

Needless to say, any study of this scope has its inherent Linita= 
tions. Even though we ambitiously cover in considerable detail three 
large sectors of health and safety regulation -- environmental, labour, 
and buildings (the so-called "internal" environment) -- we still leave 
out a large number of other health and safety sectors (and departments). 
For example, if one was toenvisage a mythical "department of hazardous 
substances" or a truly comprehensive study of health and safety regula- 
tion, implementation, and enforcement, one would have to include federal 
and provincial agencies dealing with health, consumer protection, mining, 
transportation, and agriculture, not to mention special hodies such as 
those involved with radiation. In addition, to do full -justice to (the 
political reality of regulation one would have to include other depart- 
ments of government whose task is to promote many of the same industries 
being regulated by health and safety ministries. Some of the links to 
these other eeeears will emerge in our analysis but only in brief and 
cursory ways. Our decision to focus on the environment, labour, and 


building sectors of health and safety regulation presented more than 


enough difficulties in the conduct of our research and in the writing of 
this study. We are confident, however, that the three sectors chosen are 
sufficiently representative of health and safety regulation, both at the 
level of ideas and principles and at the detailed operating levels, to 
enable this study to contribute to a better understanding of the regula- 
tory world. 

A further limitation which the authors had to grapple with is the re- 
lationship between regulating toxic or hazardous substances and so-called 
traditional safety issues. Toxic substances are the focus of recent con- 
cern. There are reasonable grounds to believe that they present a dif- 
ferent kind of problem, especially since scientific knowledge is often 
less certain and adverse health effects have long periods of latency be- 
fore they appear or are recognized. Where possible we will take particu- 
lar note of this class of hazard. On balance, however, it quickly became 
evident to us that such hazards will not in the final analysis be regula- 
ted de novo, so to speak. Rather, they are appended to the existing ap- 
paratus, ideas, and agencies of health and safety regulation and hence 
must be understood in this context. Throughout the study there are num- 
erous instances where the difficult task of differentiating toxic sub- 
Stances from other kinds of health and safety concerns will he evident. 

The study is organized so that several different perspectives are 
taken of the standard-setting, implementation, and enforcement practi- 
ces. Though our focus is on the Ontario government, we refer to practi- 
ces at the federal level, and in other countries where appropriate. 
Chapter 1 presents a general discussion of the nature of regulation, im- 


plementation and enforcement and of the principles and ideas embedded in 


them. The next three chapters are devoted to an examination of recent 
and current practices in the three sectors, the environment (Chapter 2), 
the workplace (Chapter 3), and buildings (Chapter 4). The study of the 
buildings sector, which involves both workers and the transient public, 
focuses on a case study of the control of asbestos in Ontario schools. 
Finally, in Chapter 5, we offer several concluding observations and 


recommendations for reform. 
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REGULATORY PRINCIPLES, PROCESS, AND PRACTICE: 


LIVING WITH CONTRADICTIONS 


Ideally governments regulate with a view to changing human behaviour 
in desired ways. It is often the case, however, that regulation is advo- 
cated by different interests as a way to prevent change and to sustain 
the status quo. To the extent that the overall purpose is to change be- 
haviour it should not be surprising that underlying the contradictory 
views of, and values embedded in, health and safety regulation, are dif- 
ferent models of, and assumptions about, human behaviour and motiva- 
tion.+ It is ultimately pointless to inquire into health and safety 
regulation, implementation, and enforcement without this fundamental ap- 
preciation. Regulations and the regulatory process deal first and fore- 
most with ideas about behaviour. The so-called practical world of ongo- 
ing implementation cannot escape them. * 

Consider the following range of views of regulation in the health and 
safety field encountered in the course of interviews conducted for this 


study: 


-~"What we need is real enforcement of existing regula- 
tions and standards and that means putting a few cor- 
porate executives in jail." 


-"Everybody seems to think science in this field is 
certain and exact. It isn't. We haven't even begun 
to do the necessary research to enable us to act on 
future toxic substances and hazards." 


- "We have too many regulations. Small businesses 
simply cannot bear the costs of more regulations and 


the paperwork it requires." 

-"You simply cannot run a modern economy with all 

these rigid rules. We must move towards a guidelines 

approach." 

-"Businesses aren't really bitten by regulations. 

Professor Hartle said it best. They are merely 

"gummed.'" 

-"'"Cost-benefit' analysis has no place in public deci- 

sions when it comes to a worker's health. It's just a 

way to keep economists employed." 

-"I would love to be able to do all the things the 

public interest groups criticize us for. But where do 

I get the money and personnel? Tell it to the Manage- 

ment Board." 

-"Whatever we do we have got to avoid the procedural 

nightmare that the Americans have. The only winners 

there are lawyers." 

These views and others were encountered in many different ways during 
the course of our study. That each captures a certain portion of the 
truth will be more evident as we proceed. These views are a preliminary 
capsule reflection of our first task, which is to understand the general 
nature of regulation, implementation, and enforcement as activities of 
government and the principles and ideas on which they are founded. Our 
analysis will be brief and, compared to the rest of the study, conducted 
at a conceptual level. We make no apologies for dealing with these con- 
cepts first at an abstract level, because there is far too strong a ten- 
dency to regard ongoing regulatory implementation as a world of reliable 


predictable routine; in short, as’ mere administration. Nothing could be 


further from the truth. 


REGULATION AND STANDARD-SETTING 

Regulation and standard-setting are not defined or understood in any 
uniform way either by participants in the regulatory process or, for that 
matter, in the scholarly literature on the subject.~ For those who 
take the most catholic approach, regulation is virtually a synonym for 
governing in that it embraces all the things that the state can do to se- 
cure support and compliance for its policies and decisions, including the 
use of persuasion, the appeal to ideas, the offering of expenditure in- 


centives, taxation, and coercive rules. 


Rules of Behaviour and Guidelines 

Most persons, however, tend to define regulation in somewhat narrower 
terms as rules of behaviour backed by the direct sanctions and penalties 
of the state. Thus, regulation occurs when the more coercive powers of 
the state are used to back up norms of conduct. . In this political sense 
both statutes or legislation as well as so-called subordinate legislation 
would be regulatory in nature and would be distinguishable from other in- 
struments of governing such as spending, taxation, or voluntary exhorta-~ 
tion.* 

As we will see in this study, government officials will often use 
regulation to denote only subordinate legislation; that is, "regulations" 
which are made pursuant to a parent statute and which go through legally 
prescribed steps including publication in the federal or provincial 
Gazette. Standards in the health and safety field are usually viewed hy 


officials as statements arising as subordinate legislation, setting out 


upper or lower health and safety limits or setting out procedures that 
must be followed. In this sense they are rules of hehaviour backed up by 
sanctions which apply if the standards are not met. In our analysis of 
the Ontario Ministry of the Environment, we will see that the term stan- 
dards is reserved to this narrower use and an attempt is made to distin- 
guish standards from "guidelines." 

As we will explain in greater detail below, guidelines are often 
viewed to exist because of the presence of greater scientific uncertainty 
or because it is agreed that there is no threshold limit; that is, a 
point of measurement within which something is "safe" and beyond which, 
something is "unsafe." But regulation defined as "guidelines" does not 
occur purely because of differences in scientific and technical preci- 
sione Guidelines also have political and normative qualities which many 
groups prefer. 

Strict regulations (rules of behaviour) and standards carry with them 
the notion of equality of treatment and equality before the law, a power- 
ful and important value in Canada and in other western societies. Guide- 
lines, on the other hand, suggest flexibility and a capacity to recog- 
nize that circumstances and situations are different or unique. Both of 
these combine to suggest a defence of fairness and equity, also powerful 
and important values. 

As if these distinctions were not confusing enough to the layman, 
they do not complete the picture. The fact is that "standards" are often 
in reality applied flexibly and "guidelines" are often obeyed as if they 


were standards. 
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As in so many other aspects of political life, language and the use 
of words, though rarely clear, matter a great deal. In the words "regu- 


lation," "standard," and "guidelines," we have code words for two closely 
linked but overriding values of democratic society. We are enjoined sim- 
ultaneously to treat people in equivalent situations equally and to treat 
people who are not in equivalent situations unequally (that is, to he 
fair and reasonable). Both of these ideas are equally desirable and, in 
a broad sense, form a consistent philosophical and democratic concept. 
In practice, however, they are often in conflict. 

Regulations, standards, and guidelines (and therefore implementation 
and enforcement) embrace both reliable, predictable kehaviour and unreli- 
able, unpredictable, unique circumstances. They involve implementing 


rules, but equally they involve a series of numerous discrete bargains 


and discretionary decisions. 


Scientific and Technological Factors and Ideas 

In the broad realm of health and safety regulation, standard-setting 
and guidelines involve processes and outcomes complicated still further 
by scientific and technical factors and by the problems of establishing 
causality in both the natural science sense (does hazard X produce health 
effect Y?) and the social science sense (even if we know that a hazard 
exists, what is the best way to get A to change his behaviour to avoid 
hazard X?). The temptation to use stereotypes when dealing with scienti-~ 
fic and technical variables in health and safety regulation is very at- 


tractive but ultimately self-defeating and illusory. Embedded within 


phrases such as "regulation is technically complex" or "scientists only 
want to do more research" are some important concepts which must be un- 
derstood and which will not disappear, especially as one enters the world 
of regulating toxic substances. We think it is essential to draw immedi- 
ate attention to several of these concepts. 

We have already briefly alluded to one of them in our discussion of 
guidelines. In the health and safety field guidelines seem, by defini- 
tion, to be tentative rules where scientific uncertainty is greater, or 
scientific controversy is present. This, in turn, could involves ine 
portant questions of whether there is an exposure limit for a particular 
hazard. If there is some agreement among scientists that one exists, then 
a standard might be promulgated. If there is no agreement, then the sit- 
uation can lead to a variety of proposed solutions, including regulations 
to ban a substance's use, to require exposures to be reduced to the low- 
est practicable level or to do nothing. 

The existence of exposure limits per se is not the only scientific 
issue that might arise. Frequently, judgements turn on the nature of the 
dose-response relationship between the amount of the hazard and its ef- 
fects (both in general and its effects on particular organs of the hody, 
Or on persons depending upon their sex, age and state of health). Is the 
dose-response linear in nature or does it take on some other characteris- 
tics?’ Controversies also exist over possible multiple causal rela- 
tionships, for example, between smoking and a particular hazard, and over 
the existence of natural background levels of a substance already present 


in the environment. 


In addition to scientific issues concerned with causality there are 
often genuine technical issues concerning the physical problem of mea- 
surement. Is the right fibre being measured, and is it distinguishable 
from other fibres present in the air? 

In recent years, especially as concern over toxic substances and car- 
cinogens has grown, controversy has arisen over the validity of animal 
tests; over the need for other corroborative evidence to prove that a 
hazard exists; and over the burden of proof. Does the burden fall on 
those who must prove that something is safe. or that it is unsafe? These 
concerns can conflict with legal norms, including the assumption of inno- 
cence until proven guilty. 

That these scientific and technical arguments and ideas can be used 
and exploited by all parties is evident. They are yet another source of 
the contradictions inherent in health and eres regulation. They allow 
groups to simultaneously urge the need for both less research ("action 
not research is necessary") and more research (about the host of new 
chemicals now being introduced into workplaces and markets). They evoke 
simultaneous concern for the free disemmination of research and data and 
for its suppression (e.g., doctrines of commercial privilege, and opposi- 
tion to easier access to medical records and personnel files for medical 
research purposes). 

Entire frameworks or paradigms for regulation also emerge from scien- 
tific and technical issues- In Chapter 2 we discuss the different Ontar- 
io and federal frameworks for regulation. Ontario has adopted a regula- 
tory approach based on a "point of impingement" framework rather than 


regulation at the "source" of the contaminant, the approach preferred by 


the federal government. The former takes into account the transportation 
of a contaminant in the ambient air and hence is viewed by Ontario to he 
technically superior. It is, moreover, more flexible. It does not carry 
with it the federal regulatory corollary which requires firms to use the 
"best available practicable technology." As we will see in Chapter 2, 
this concept, which otherwise flows from a technical consideration, just 
happens to have economic and political attributes as well which are pre- 
ferred in various ways by different regulatory authorities and regulated 
interests. 

Perhaps the most important and contentious example of the scientific 
and technological attributes of health and safety regulation can be found 
in the American debate over the Occupational Safety and Health Admini- 
stration's (OSHA) Cancer Policy, an important issue to be dealt with 
again in Chapter 3. It deserves a brief introduction in the context of 
our general review. 

The OSHA policy on carcinogens was initiated in 1977 as a draft and 
finalized in January 1980. In announcing the final policy, Eula Bingham, 


then Assistant Secretary of OSHA, pointed to the central dilemma: 


..ein the nearly nine years OSHA has been in business, 
it has been able to issue final regulations at an av- 
erage rate of only about two per year. With several 
thousand potential carcinogens in America's workplace, 
we clearly faced an impossible task at this rate. 


One of the major factors inhibiting the issuance of 
regulations to control workplace carcinogens has been 
the need to cover the same ground in each and every 
rule-making proceeding. We found ourselves debating 
the same questions of appropriate testing and inter- 
pretation for each carcinogen we investigated. So, 
one of the major purposes of the cancer policy is 


to avoid this reinvention of the wheel - to say in one 
policy statement what our criteria are for classifying 
carcinogens. What we have done is to decide, for 
regulatory purposes, how we will deal with certain 
types of data and studies in determining whether a 
substance is carcinogenic. 

eeeit will permit industry to forecast far more accur- 
ately than in the past what our probable actions will 
be in dealing with particular toxic substances. This 
should permit much greater anticipation on the part of 
industry and encourage voluntary compliance even be- 
fore we have taken official action.8 


The OSHA Cancer Policy establishes a system for identifying and 
classifying carcinogens based on the nature and extent of the scientific 
evidence of their cancer causing potential. It also provides a standard-~- 
setting procedure that will guide further OSHA regulatory activities, in- 
cluding the annual publication of a "candidates list" of potential occu- 
pational carcinogens. 

There are three central elements to the OSHA plan:° (1) the class= 
ification of suspect carcinogens into two categories, each subject to 
different specific compliance concepts; (2) the treating of certain sci- 
entific questions as "resolved" and hence not subject to challenge in a 
rule-making proceeding; and (3) the setting of strict time limits for the 
different stages in rule-making, including a six-month overall limit from 
proposal to final rule. 

A Category I listing occurs when there is positive epidemiological 
evidence in humans, or positive results from a single long-term animal 
test confirmed by a "concordance" with other evidence. Concordance may 
be supplied by "short-term" tests of mutagenic action, such as in mammal- 
ian cell cultures or bacteria, or by other "suggestive" animal evidence. 
A Category II listing occurs for those chemicals where an animal test is 


only "suggestive" or where concordance is lacking. 
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It is important to stress that the strength of scientific evidence is 
the only basis for a listing in either category. Other criteria, such as 
number of potentially exposed workers, can only be considered in ranking 
substances within each category. !° 

The policy specifies that worker exposure to Category I carcinogens 
will be reduced to the lowest feasible level, primarily through engineer- 
ing and work practice controls (not personal protective devices). This 
is based in part on the finding that there are no known means of estab- 
lishing levels for carcinogens below which there would be no risk to wor- 
kers. Exposure is to be reduced to zero if "suitable substitutes" exist. 
Worker exposure to Category II carcinogens will also require exposure re- 
duction but the level will be determined on a case-by-case basis. 

OSHA will also publish in the Federal Register, at least every six 
months, two priority lists for further scientific evaluation and possible 
regulation. The list will be based on the existing "candidates" list, or 
on information or petitions from other sources.e Each list will contain 
approximately ten substances, one list for Category I rule-making and the 
other list for Category II rule-making. 

The policy also enables OSHA to request at any time that the heads of 
the National Institute for Occupational Safety and Health (NIOSH), the 
National Cancer Institute (NCI), and/or the National Institute of Envir- 
onmental Health Sciences (NIEHS) convene a scientific review panel. 
Such panels "are to consist of appropriately qualified individuals in the 
disciplines relative to the issues to be considered and are to include 


Lk Panels are required to submit findings 


only government employees." 
within 90 days; otherwise OSHA may proceed on its own to make a determin- 


ation. 


While the OSHA Cancer Policy is now in place, its actual operation is 
very much dependent upon both judicial review and the new "anti-regula- 
tion" philosophy of the Reagan Aden ebratdonabe For example, in 1980, 
in a five to four vote, the Supreme Court struck down OSHA's stringent 
regulation on benzene primarily because OSHA did not provide sufficient 
evidence of the regulatory benefits of the new standards. The deci- 
sion did not deal directly with the central question of "whether the ben- 
efit of a regulation, as deduced from the magnitude of health risks, must 
be balanced against the cost of complitances+* It did, however, chal- 
lenge OSHA's strong preference to use the scientific evidence of risk as 
its primary criterion, a central feature of the Cancer Policy. 

A later Supreme Court decision in June 1981, involving cotton dust, 
appears to strengthen OSHA's position. The Court declared in broad terms 
that the benefits of new rules limiting exposure to cotton dust should 
not be measured against the costs. The Court held that regulations must 
be feasible but the only constraints on feasibility were whether a stan- 
dard is scientifically achievable and whether its costs would be so pro- 
hibitive as to jeopardize the economic health of the industry. 

The Reagan Administration will undoubtedly put its imprint on the 
OSHA policy- Thorne Auchter, the new Director of OSHA, has stressed that 
review and revision of current OSHA standards is a higher priority than 
new Paitiatives<. > For example, he has withdrawn a requirement for the 
labelling of toxic chemicals in the workplace. The development of a list 
of priorities to be considered under the OSHA Cancer Policy, which itself 
will be revised, is a low priority. A planned reduction in personnel 
will also slow down the regulatory process, especially in this aspect of 


OSHA's work. 
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We will, of necessity, return to all of the foregoing contending ways 
of defining regulation in the health and safety field later in this chap- 
ter when we examine principles and criteria in detail. In the meantime, 
it is necessary to link this general view of regulation with a similar 


general discussion of the meaning of implementation and enforcement. 


IMPLEMENTATION AND ENFORCEMENT 

Implementation is defined for the purposes of this study to include 
all activities by government involved in applying regulations with a view 
to securing the desired change in behaviour or in conditions. It there- 
fore embraces a wide range and variety of activities and actions, which 
for purposes of presentation can he seen to be situated along a continuum 
characterized by minimum or non-existent coercion at one end and higher 


degrees of coercion at the other. Thus implementation involves: 


- information dissemination activities; 

- public meetings and seminars; 

- training and education; 

- collecting information on a voluntary basis; 

- collecting information on a compulsory basis; 

- requirements to notify authorities of certain plans 
or actions; 

- requirements to approve proposals; 

- research and analysis; 

- monitoring and measuring; 

- inspecting; 

~ issuing orders; 

- following-up on orders to see if they are obeyed; 

= faning: 

~- revocation of approvals/licences; 

- prosecutions. 
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Evaluation of these implementation activities could occur at any 
point along the continuum or could embrace the program as a whole. We 
will point out in each chapter some of the difficulties in evaluating 


regulatory success, especially given the absence of suitable data. 


Public and Private Behaviour 

In this study we cannot possibly cover all of the above activities in 
all three sectors chosen for analysis (environment, labour, and build- 
ings). It is our intention, however, for reasons already outlined, to 
present a searching look at major aspects of the world of implementation 
primarily because it is often so little understood. We will portray it 
as a world in which politics and discrete bargains are very much present 
and are usually necessary. 

It must be stressed, however, that a full appreciation of the world 
of implementation can rarely he achieved by looking only at what public 
officials do or say they do. Implementation and ultimate compliance with 
standards and guidelines are also almost always a product of private per- 
ceptions as well as private behaviour and action taken in response to, OT 
in anticipation of, official actions. For example, in this study we do 
not deal with activities such as the initiatives of citizens including 
their reporting of infractions or taking private legal action. We only 
touch briefly in Chapter 3 on the role of labour-management health and 
safety committees in the workplace, a mechanism important for securing a 
form of self-regulation or self-compliance.?® We do not deal with vol- 


untary standards and codes including those developed by professional 


bodies and associations whose rules of conduct are not officially promul- 
gated by the state but many of which are nevertheless "obeyed" and hence 
"implemented." 

This private world of implementation is an important one because most 
activities of government can only be effective through a co-determination 
of services; that is, citizens and interests taking some kind of action 
(calling the police, or picking up a brochure, or calling in to complain, 
etc). Ultimate compliance with regulations and guidelines is almost in- 
variably a mixture of co-determined public and private behaviour and a 
mixture of persuasion, enlightened self-interest, and fear of the conse- 
quences of misconduct. 

Consider first a simple everyday example of compliance, namely obey- 
ing a traffic signal on a city streets We obey for a mixture of reasons, 
including internalized knowledge about the consequences for our personal 
safety (being hit by another vehicle); fear of the police being present, 
or that the police may ke present at the scene; and positive belief in 
the value of traffic lights and in the citizen's responsibility to obey 
the law. 

While there is obviously a world of difference between traffic lights 
and toxic substances in terms of what the "signals" for behaviour mean, 
the simple treffic metaphor is nonetheless a generally valid one when it 
comes to understanding important features of the reality of implementa- 


tion, enforcement, and overall compliance. 
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Compliance Philosophies 

In the three sectors examined in this study we encounter a range of 
characteristics which produce different approaches to implementation or 
what could be called compliance philosophies. We discuss these in some 
detail in Chapters 2, 3, and 4. In the workplace sector, we see a com- 
pliance philosophy focused on the "internal resonsibility system" of 
labour-management relations within the firm. Its ultimate objective is 
ideally to achieve "ethical compliance." Government inspectors are, in 
theory, a third party to the process. 

In the environment sector, a compliance philosophy has been less ex- 
plicitly developed. There is a stong preference for the use of persua- 
sion rather than prosecutions but there is no equivalent in this sector 
to the triumvirate of institutions available for "policing" the workplace 
sector (labour, management, and government). In the environment sector, 
the fundamental relationship is much more a bilateral one between inspec~- 
tors and the industry, company or establishment concerned. Public inter- 
est groups do not constitute a permanent presence in compliance activity. 

In the building sector, we encounter still other circumstances which 
produce a different compliance philosophy. It is different first because 
it is (in the realm of toxic hazards at least) a relatively new sector 
for regulatory attention. It therefore has an even less developed com- 
pliance philosophy than the other two sectors. Second, because of the 
"temporary" nature of many building construction and demolition sites, 
regulatory authorities and interests are moving towards a "control by 


rocedures" approach. This means that one cannot simply specify a 
Pp Pp 
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standard and then inspect a facility periodically. One must specify de- 
tailed procedures and police them aggressively and with great frequency. 
Thus, in this instance, the physical and, above all, temporal character- 
istics of the activity alter the value of relying as much on persuasion 
as one might in other regulatory sectors in the health and safety field. 
The analysis will show, therefore, that it is quite unrealistic to 
view the implementation of health ard safety regulations through the 
prism of simplistic "laws and cops" model of human hehaviour. This does 
not mean that tough visible enforcement is unimportant, for clearly it 
can be. The point we stress is that implementation includes far more 


than the coercive end of the continuum of public activities. 


Implementation and Organizational Concepts 

Implementation is also influenced by conflicting organizational con- 
cepts inherent in many of the activities involved in regulation and im- 
plementation, including delegation, co-ordination, independence, and re- 
gionalism. First, the nature of cabinet government, reinforced hy the 
natural human limits of administrative span of control, means that the 
numerous tasks of health and safety regulation must be apportioned among 
different ministers and delegated in turn by these ministers to their 
officials. Ministers must be held accountable by legislative bodies for 
their actions and inactions. Persons and interests wanting to acquire 


"one- 


health and safety from the state do not enjoy the convenience of 
stop shopping." There is no "department of hazardous substances," nor 


could one expect there to be, given the other valid purposes of the 


several departments that perform health and safety functions. Even if 
there was one department, it would merely mean that similar problems of 
"co-ordination" which are now interdepartmental would continue to exist 
to some degree within a vast single department. Therefore, even though 
the physical path and characteristics of hazards are closely interconnec~ 
ted in the environment, labour, buildings, transportation, and other sec~ 
tors, political and administrative factors necessitate their delegation 
and compartmentalization, at least to some significant extent. 

While there are no pat answers to the co-ordination problems, our an- 
alysis shows that such problems are very real in the Ontario government. 
The focal point of interministerial co-ordination is the Deputy Minis- 
ters' Committee on Occupational and Environmental Health which reports to 
the Cabinet Committee on Resources Development, one of the Ontario Cabi- 
net's policy field committees. The Chairman of the Deputy Ministers' 
Committee is the Deputy Provincial Secretary for Resources Development. 


The Committee is composed of the deputy ministers of such ministries as 


Health, Natural Resources, Environment, and Labour, but other ministries are 


involved periodically. These include Consumer and Commercial Relations, 
Energy, and Intergovernmental Affairs. 


The Committee was established in 1976 in the wake of the Ham Royal 


Commission on the Health and Safety of Workers in Mines in Ontario. It was the 


vehicle through which the re-organization of several ministries occurred 
(see Chapter 3) to improve the regulation of occupational health and 
safety. Since then, the Committee has met once a month on average. It 
has dealt with a number of issues involving interministerial concerns, 


including uranium mine exposure at Elliot Lake, radon gas in homes, air 


quality in homes, low level radioactivity, the response to the Royal Com- 
mission on Asbestos, and pesticides. The Committee's task is often one 
of defining the problem more clearly. Over seventy-five percent of the 
Committee's recommendations go to the Cabinet Committee on Resources De- 
velopment. 

There is no clear definition of the Committee's mandate or what trig- 
gers its involvement. It does not, for example, automatically become in- 
volved in the approval of proposed new standards for a particular hazard 
or product or in setting priorities for dealing with hazards. There are 
always matters of degree as to how much activity can be centrally co-ord- 

inated and how much should be delegated. At this point we simply take 
note of the Deputy Ministers' Committee and its general role. We will 
examine it again especially in Chapter 5. 

Many persons and interests involved in the regulatory process strong- 
ly advocate, as a matter of principle, the need for a health and safety 
equivalent to the constitutional doctrine of the "separation of powers." 
This occurs in various ways and in different combinations. For example, 
some argue that the research function or activity should be separate 
from, and independent of, standard-setting and hence located in separate 
agencies or departments. We have made this argument as a matter of prin- 
ciple in the study on hazard identification where a new research agency 
is recommended. Others similarly believe that standard-setting should be 
separated from implementation and enforcement. These values suggest that 
some persons give a higher preference to independence and the appearance 
of independence. At the same time, many of the same persons will hemoan 


the lack of "co-ordination," a condition encouraged by organizational 
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separation, at least to a certain extent. Once again, it is not diffi- 
cult to show how ostensibly harmless dry "administrative" words such as 
delegation and co-ordination become code words for important but some- 
times conflicting principles, each of which separately is highly valued 
and quite easy to defend. 

Implementation always involves, in addition, a geographic or spatial 
dimension. Regions are different and these differences must be taken in- 
to account. Easy and ready access to services or inspectors are impor- 
tant for effective and responsive, though not necessarily efficient, im- 
plementation. Thus, important values are at stake in the location, de- 
velopment, operations, and degree of decision-making powers of! Fie ldsor= 
ficials. 

Implementation is affected by the career system and organizational 
environment in which inspectors function. For example, most inspectors 
are located in the field, often in lower paid salary brackets. Headquar- 
ters is often viewed by field personnel as a remote world populated by 
"Staff" personnel who think up new things for field inspectors to do 
without ever having to do them themselves, There is a strong tendency for 
field personnel to keep headquarters at arm's length and to focus on what 
they know best. This usually means having to develop a comfortable but 
not too cosy relationship with the industries, institutions, or persons 
they are regulating in the field. 

In the meantime, headquarters, too, is under its own implementation 
pressures- These pressures range from central agency insistence that the 
deputy minister produce "evaluations" of how his operations are meeting 
their program objectives to questions from the media or in the legi- 
slative question period on why a particular "hazard of the week" is not 


being dealt with properly. 


We will see that these headquarters-field office relationships, in 
combination with the issues raised above, result in quite different pat- 
terns in the flow of information in the three regulatory sectors we ex- 


plore. 


PRINCIPLES, VALUES, AND CRITERIA 

We have already acquired in our general discussion of standard-set- 
ting and implementation a considerable list of principles, values, and 
criteria. All of them in isolation are desirable. At any given point in 
time they must be explicitly or implicitly ranked or at least balanced in 
some ultimate political way. To a certain extent there will, however, 


always be contradictions among them. Thus far our list includes: 


~ equality before the law (that is, treating people in 
similar situations equally); 

- fairness and reasonableness (that is, treating 
people in dissimilar situations unequally) ; 

~ belief in scientific methods and the need to 
determine reasonable causality in an open way; 

- the need for more independent research; 

~ the need for less research and more action based on 
what we already know; 

~ the need for freedom of information; 

-~ the need for suppression of information to protect 
commercial privilege and confidentiality of medical 
records; 

~ the need for persuasion and support; 

- the need for tough enforcement; 

- the need for regional and local sensitivity and 
responsiveness; 

- the need for central co-ordination; 

- the need for focused ministerial accountability; 

- the need to separate the research function from 
standard-setting, and/or implementation from both. 


Even the above list does not exhaust the normative dimensions of 
health and safety regulation and implementation. Other overriding con- 
cerns must be addressed. This is best achieved hy reviewing briefly re- 


cent arguments and developments in the field of social regulation. 


Social Versus Economic Regulation 

Several authors and reports have attempted to differentiate social 
regulation from economic reqiiations The latter is the older famil- 
iar form of regulation. It is specific to a particular industry (e.g-, 
communications, transportation, energy) and focuses on regulating entry to 
the industry, ownership, rates of return, and sometimes prices. Leas 
"economic" because government intervention was in part at least, premised 
on the need to overcome market imperfections such as monopoly and oligo- 
poly. It was originally the product of the criticism of capitalism by 
liberal progressives early in this century and of a desire to “restore” 
competitive forces or at least prevent things from getting worse. Regu- 
lators in these sectors were later usually accused of being captured by 
the industries they were intended to regulate. 

Social regulation, on the other hand, is a more recent phenomenon, 
primarily a product of another phase of liberal criticism of capitalism 
in the 1960s and early 1970s during a period of economic prosperity. So- 
cial regulation cuts across industries and deals with "health, safety, 
and fairness." Thus it intervenes even more directly in the production 


technology and processes of firms and in their marketing practices. The 


volume of environmental, occupational health, and consumer product regu- 
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lations increased markedly. 
is supposedly intervening because of the need to deal with externalities 
or the effects of market transactions on third parties. Social regula- 
tors tended not to be as easily "captured" since there were several in- 
dustries among their industrial clientele. Moreover, particularly in the 
U.S., they seemed to pursue their regulatory tasks with considerable mis- 
sionary zealen” 

Since the mid-1970s, during a period of economic malaise, social reg- 
ulation in particular has become a target of conservative political in- 
terests in both the United States and Canada. In this respect it became 
merely one of many targets as interests and experts sought to discover 
the causes (and perhaps the villains) of high inflation and sluggish ec- 
onomic growth. To trace the evolution of this criticism and its effects 
on standard-setting and implementation, it is necessary to appreciate the 
existence of two broad phases of social regulation in the 1970s. 

During the first phase, eres regulations required private firms 
(especially in the environmental and occuptional health fields) to under- 


take major capital-intensive investments and expenditures. 79 


In gener- 
al, (although even here there is dispute) this first regulatory wave pro- 
duced a quantum jump in environmental improvements. However, as the se- 
cond phase of regulation-mandated capital investments was being proposed 
in the mid 1970s, circumstances were different. First, economic times 
were much more difficult, but equally important, the second wave of capi- 


tal-intensive regulation could only produce, so it was argued, much smal- 


ler marginal gains in health and safety. Critics argued that social 
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regulators were being unreasonable; they reached for the heavy regulatory 
guns when other solutions might be more useful and more cost-effective as 
well. 

The issue which perhaps best symbolized this line of argument was the 
frequent dispute over the use of masks in occupational health situa- 
tions. Masks were much less expensive than installing new production 
processes and hence were preferred by employers. Regulators, pressured 
by labour unions, argued that by focusing on masks the responsibility for 
the hazard was being placed on the worker. Besides, they argued, it was 
impossible to implement such a control program. There were thousands of 
workers and hence enforcement was impossible. There were many fewer 
firms, therefore one could monitor them more easily for compliance pur- 
poses- In short, it was more appropriate to change production technolo- 
gies.*! 

Nothing illustrates more distinctly the close connection between pol- 
itical ideas, economic costs, assumptions of human behaviour, and the real 
world of regulatory implementation than the case of the dispute over wor- 
kers' masks. 

As the search for solutions to the economic malaise continued in the 
late 1970s, social regulation became more intensely scrutinized. This 
began first in the United States where regulators were required in 1975 
to prepare inflation impact statements for proposed regulations. Studies 
also began to appear outlining the annual and aggregate private sector 
costs imposed by social regulation and its effects in lost production and 
jobs- An anti-regulation movement became a part of the larger anti-gov- 
ernment ethos which culminated in the election of the Reagan Administra- 


tion, a regime bent on reducing spending, taxes, and regulations.“ 


The Canadian version of this general sine of argument followed some- 
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what later and in more muted tones, but it occurred nonetheless. 
ing the period of wage and price controls, between 1975 and 1978, the 
committee of ten federal deputy ministers (DM 10) launched the initial 
trial studies which led to the adoption of the federal Socio-Economic 
Impact Assessment (SEIA) process (described below) in 1978. The Progres- 
Sive Conservative Premier of Manitoba, Sterling Lyon, easily persuaded 
the First Ministers' Conference of 1978 to launch a major study by the 
Economic Council of Canada into regulation (social and economic). In 
1979, the Ontario government began its own deregulation and regulatory 
review program. In 1980 and 1981,a special Parliamentary Task Force on 
Regulatory Reform held meetings and issued its report. 7" The politi= 
cally weaker nature of the Canadian regulatory reform process can be seen 
by the fact that the Fconomic Council's study generally advocated a form 
of deregulation in several sectors but advocated stronger regulatory ac~- 


tion in social regulation fields. 


Socio-Economic Impact Assessments and the Vetting of Regulations 

In terms of regulatory decision-making within government, the regula- 
tory reform debate has produced some differences in the formal decision 
process. The federal SEIA process was launched by Cabinet directive in 

: 26 er ee 

August 1978. It applies to "major" new proposed regulations in the 
health, safety, and fairness field under 16 specific federal statutes. 
"Major" regulations are understood to be those which are likely to impose 


private sector costs in excess of ten million dollars. Proposed regula- 


tions imposing lower costs are exempt from the SEIA process. 


i.@ 
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Under the SEIA process federal departments are required to prepare 
and publish, for comment by affected parties, a socio-economic impact 
statement on the likely costs and benefits of the proposed regulation. 
There is no requirement, if costs exceed benefits, that the regulation 
cannot proceed. Rather, the intent is to produce more systematic "second 
sober thoughts" and to consult interests more formally and deliberately. 
Only a few proposed regulations have gone through a full SEIA cycle since 
1978 and hence experience with the process is very limited. 

In the Ontario government, the guidelines issued for the preparation 
of all Cabinet documents and proposals require that they be accompanied 
by an economic impact assessment. Interviews conducted for this study 
suggest that such assessments are done with widely’ varying levels of en- 
thusiasm, thoroughness,and competence. 

It should be stressed that these recent features of the regulatory 
decision process have been added to the existing apparatus for processing 
regulations. Both the federal and provincial governments have regula- 
tions or statutory instrument Suen” These acts require that all 
formal regulations (subordinate legislation), but not necessarily all 
"guidelines," be vetted by a registrar or similar official. These as- 
sessments are based on such tests as whether the regulation flows proper- 
ly from the enabling powers of the parent statute; whether it contravenes 
a bill of rights; whether it imposes a tax; and other similar concerns. 

One should also not lose sight of the fact that the normal informal 
processes of cabinet discussion, ministerial and official telephone 
calls, and behind-the-scenes communication are also a part of the regula~- 


tory decision process. Indeed, one could argue that the greater the 


effort to formalize regulatory decisions in the written mode through SEIA 
processes and the like, the more important verbal communication, bargains, 
and understandings might become. 

While the formal ex ante evaluations are fairly new, they do raise in 
explicit ways the controversy over regulatory criteria in the health and 
safety fields. Labour unions tend to oppose the use of cost-benefit and 


other economic analyses in the health and safety fie1a. 78 


They argue 
that health criteria should be the only criteria recognized. While we 
believe that this argument has validity when initially identifying ha- 
ayo we believe it flies in the face of reality when it comes to 
the actual standard-setting and implementation phases of regulation. 
This is because, even if formal cost-benefit assessments are not present 
in public regulatory politics, they are certainly present, albeit in a 
rough and ready way, in existing private, or behind-the-scenes, regula- 
tory politics. The role of cost-benefit analysis and of the closely re- 
lated issue of who bears the burden of proof will be examined again in 
Chapters 27-3, and: >. 

The choices and hence the politics of health and safety regulation 
cannot even be limited to health effects versus economic efficiency. 
Regulations usually create new markets and hence new opportunities. This 
is apparent in Chapter 4 where the asbestos removal program in Ontario 
schools created a new twenty million dollar market for the construction 
and asbestos substitute industries. Thus, stability of income and the 


distribution of income became normative concerns regardless of the formal 


rules of regulation. 


Redistribution (from rich to poor or vice versa) is also an important 
value in social regulation, especially since many workers are in lower 
income brackets and since persons in low income brackets are usually lo- 
cated closer to industrial polluters since they cannot afford to live in 
cleaner suburbs. 

To illustrate further the contradictory pressure of these principles, 
values, and criteria and to prepare for the detailed analysis to follow, 
two further examples will be noted briefly. 

In Chapter 3 we deal with occupational health and safety. Numerous 
studies of occupational health and safety agree that there is no accepted 
theory of accident causation. ~° This has not prevented (nor should it) 
efforts to construct models about such causation. Invariably, these 
theories are tied both to political belief and to assumptions about human 
behavioure For example, recent efforts have been made in some quarters 
fo differentiate a’ "man at the centre" from a’ “work at the centre” con- 
cept of occupational healen, = While there are many nuances to the two 
concepts, in essence, the former approach says man (the worker) is the 
problem while the latter approach says that the nature of the work itself 
is the problem. From these central concepts different regulatory solu- 
tions are likely to follow. The example of worker masks cited earlier is 
partially an example of these differences, since with the first approach, 
the "solution" is to make workers wear masks, whereas in the second ap- 


proach, the solution is to change the technology of work. 


ery, 
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These models can easily be related to broader political views about 
the nature of the modern industrial system, capitalism, and the like. So 
also can our second example, the issue of pollution effluent charges. 32 
Many economists have argued that a superior way to "regulate" the envir- 
onment is to charge firms to pollute, hence forcing them to internalize 
environmental costs. A variety of ways have been suggested but the idea 
itself, despite its logical nature, has not caught on. This is probably 
because it is politically difficult to sell the concept of a "licence to 
pollute." The economist argues in effect that the best way to get pollu- 
ters to change their behaviour is to use a quasi-market approach. Those 
who prefer direct regulation and standards seem to opt for changing be- 
haviour by more coercive measures.- Both approaches are probably inade- 


quate on their own, especially when it comes to dealing with all the mea- 


sures and unique features faced by different firms and industries. 


Differences Among Countries 

In our discussion of principles and criteria, we have already alluded 
to differences between Canada and the United States in the recent debate 
over social regulation. Our final and perhaps most elusive task is to 
note briefly the debate about differences in the approach to regulation 
among countries. This takes us into the often muddy realm of political 
cultures and dominant national values or characteristics. There are few 
good studies of comparative social regulation and thus it is difficult to 
be conclusive. Perhaps the only generalization we could make is that na- 


tional differences do appear to affect the design of institutions and 


regulatory processes but not necessarily the actual outcome of regula- 
tion. For example, Steven Kelman's recent comparative study of regula- 
ting occupational health and safety in Sweden and the United States 


showed quite stark differences in the compliance philosophy of regulators: 


Differences in the enforcement systems in the two 
countries influence both inspectors and the tenor of 
their inspections. American inspections are designed 
more as formal searches for violations of regulations; 
Swedish inspections are designed more as informal, 
personal missions to give advice and information, es- 
tablish friendship ties between inspector and inspec~ 
ted, and promote local labour-management cooperation. 
Since OSHA inspections are intended as searches for 
violations, their purpose could he defeated were ad- 
vance notice given. The Field Operations Manual un- 
derlines the importance of this point. OSHA's first~- 
instance sanctions system means that even if an em- 
ployer corrects a violation in front of the inspector, 
this act cannot influence whether a fine is imposed, a 
method that contributes to a hostile atmosphere. 33 


Kelman relates these preferences to broader attributes of American and 


Swedish political and social life: 


When policy makers choose among alternative control 
systems, they do so in the context of assumptions and 
experiences they have as members of their society. 
They begin with assumptions about how likely it is 
that individudals subject to a law will comply simply 
because the law expresses the authority of govern- 
ment. In neither American nor Sweden were occupational 
safety and health policy makers content with existing 
levels of compliance. There are, nonetheless, degrees 
of pessimism about baseline levels of obedience to the 
lawe Out of the Swedish overhet tradition grows the 
notion that people ought to defer to the wishes of 
those in authority. Out of the American liberal tra- 
dition grows the notion that it is legitimate for peo- 
ple to define and pursue their own goals, independent 
of what the state thinks is best for them. But the 
forces of individual interest, once legitimized, are 
not easily controlled; there always exists the danger 


that people encouraged to be self-assertive will fail 

to see the distinction between doing so when this does 

no impermissible harm to others and doing so when such 

harm is done. The traditional problem of European 

states with established rulers has been to tame those 

rulers and let people breathe; that of America with 

its liberal tradition has been to tame the unruly so 

that other people can breathe. 34 
Despite these differences in process, and despite the a priori image many 
have that "socialist" Sweden would be more effective in this field than 
"capitalist" America, Kelman does not detail any obvious or conclusive 
evidence about differences in regulatory outcomes. 

Similar observations have been made about Canadian-American compari- 
sons- In the nuclear energy field the normative regulatory model in Can- 
ada has been described as a professionally closed, trusting, and deferen- 
tial one in contrast to the open and adversarial nature of the American 

35 ¢ , 
approach. Judgements about which system produces superior nuclear 
safety are, however, harder to find. 

Canadians, including the authors of this study, find themselves con- 
stantly ambivalent about these national comparisons, especially Canadian- 
American ones. These ambivalent views are certainly present in attitudes 
held by interests about regulatory reform in the health and safety field. 
On the one hand, many are attracted by the openness of the American sys- 
tem with its greater opportunities for participation, for taking private 
remedies, and for requiring public officials to act. On the other hand, 
they are equally repelled by the excesses of the adversary contest and by 


the perception that it leads only to stalemate and the appearance of ac- 


Eon. 


By examining the general nature of regulation and implementation, and 
the numerous contending principles and criteria which inform judgements 
about whether health and safety regulation is successful, we have sought 
to highlight the existence of contradictions. Both regulatory processes 
and purposes generate perpetual normative conflicts. 

The mere existence of contradictions has not, will not, and should 
not lead to the conclusion that change is not possible. It should, how- 
ever, make it obvious that regulatory change will occur with much contin-~ 
uing disagreement as to direction and as to the degree to which it is 
being implemented. The detailed analysis to follow will make these real- 


ities starkly evident. 
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ENVIRONMENTAL REGULATION, IMPLEMENTATION , 


AND ENFORCEMENT 


We begin our analysis of three specific regulatory sectors in the 
health and safety field by examining environmental standard-setting pro- 
cesses, implementation, and compliance in Onsen Our concerns in 
this chapter go well beyond those which govern the control of a particu- 
lar hazard such as asbestose At the same time, however, we cannot claim 
that we examine all aspects of environmental regulation, especially given 
the numerous statutes and types of pollution in existence. We attempt to 
cover a middle ground between these two extreme levels of coverage. 

Some environmental regulation has been a part of public policy for 
decades and hence predates the existence of environmental departments. 
Most environmental regulation, however, is a product of the last fifteen 
years-> The central focus of concern in the environmental field has 
changed over the years as experience was gained and legislation was put 
in place. Thus in the early period concern focused on so-called visible 
pollution associated generally with problems of combustion. Later devel- 
opments centred on problems of odour and smell. In the latter 1970s 
toxic substances in all phases of the production process, from the intro- 
duction of new chemical products to the long-term disposal of toxic 


wastes, became a dominant Soncerrm 4 


The climate for environmental regulation in the early 1980s is vastly 
different from that in the early 1970s." Early environmental regula- 
tion was a product of relative economic prosperity. In the 1980s, such 
regulation is much more likely to be viewed by some as an obstacle to a 
productive economy. Our focus is on recent and current environmental 
regulatory practices in Ontario and hence it is easy to lose historical 
perspective on this issue. It is necessary, however, to appreciate the 
broader historical evolution of environmental regulation since, as we 
will see, it influences regulatory practice in important ways. 

The analysis is organized into four parts. We first provide a brief 
profile of the main Ontario institutions and statutes involved, with some 
reference to federal practices as well. The second part examines the 
standard-setting process in Ontario. We then explore implementation and 
enforcement activities. Finally, we offer some concluding observations 


about the current state of environmental regulation in Ontario. 


INSTITUTIONAL AND STATUTORY PROFILE 


Ontario Ministry of the Environment (MOE) and Ontario Legislation 
Environmental regulation in Ontario is based on four statutes: The 
Environmental Protection Act, The Water Resources Act, The Pesticides Act 
and The Environmental Assessment Act. © The Ontario MOE is also an ac- 
tive participant as part of the Canadian delegation on the International 
Joint Commission, which regulates water quality in the Great Lakes. / 


Ontario's environmental legislation is summarized in Table 2.1. Among 


the four statutes listed there can be Jittle doubt that The Environmental 


TABLE 2.1 


ONTARIO'S ENVIRONMENTAL LEGISLATION 


The Environmental Protection Act: 


This Act covers all types of pollution, forbidding the discharge of 
any contaminant to the natural environment in amounts or concentrations 
exceeding those prescribed by regulation. Contaminant definition 
includes solids, gas, liquids, odours, sound, vibration, radiation or 
combination of any of these which result directly or indirectly from 
activities of man and may cause injury to humans, flora or fauna. 

In addition to regulated limits, the Act prohibits any discharge that 
is likely to impair the natural environment, injure or damage plant or 
animal life, cause harm or discomfort to any person, affect the health or 
safety of any person or render any property, plant or animal life unfit 
for use by man. 


The Ontario Water Resources Act: 


This Act gives the Ministry of the Environment extensive powers to 
regulate the water supply, sewage disposal, and the control of water 
pollution. It authorizes the Ministry to supervise and examine all 
surface waters and ground waters in Ontario, to determine the extent, 
nature and causes of contamination in these waters. 

The Ministry can construct and operate water waste treatment 
facilities, or it can require an industry or municipality to construct 
and operate approved facilities. 


The Environmental Assessment Act: 


This Act provides for the assessment of any proposed major 
undertaking, governmental, municipal or private, at the very earliest 
stage to permit alteration or even cancellation of the undertaking should 
it be environmentally unacceptable. It also provides for full public 
participation in the decision-making process. It is being implemented in 
stages, applying first to major provincial and certain municipal 
undertakings. Preliminary discussions are now underway on extending the 
Act to the private sector. 


The Pesticides Act: 


This legislation restricts the storage, distribution, sale and use of 
pesticides. The Ministry examines and licenses professional 
exterminators and maintains a classification system to ensure that 
hazardous chemical pesticides are not handled or used by unqualified 
persons. 


Source: Ontario Ministry of the Environment, Annual Report 1979-80, p. 4. 


Protection Act and The Water Resources Act are the most frequently used 
to regulate the environment in Ontario. Chart 2.1] portrays the hasic or- 
ganization of the MOE. The MOE has three main divisions with different 
branches located within them. In general the standard-setting function 
is focused on the Environmental Assessment and Planning Division while 
implementation occurs primarily through the field offices which operate 
under the Regional Operations and Lakoratories Division. The field offi- 
ces will be examined in detail in a later section of this chapter. The 
Environmental Assessment and Planning Divisior provides the main scienti- 
fic and technical base for the MOE activities. The Division serves as 
the central approval and co-ordinating agency for applicatiors involving 
the design, construction, and operation of water, sewage, solid waste re- 
clamation and recycling plants, anc waste disposal sites required under 
Ontario legislation. It also conducts scientific and technical research 
assessment and pollution control programs involving the use of water, 
land and air resources, the environmental implications of realty develop- 
ment,and the control of all forms=of pollutants. In addition, it provides 
technical and supervisory services required in the planning, construction 
and operation of water and sewage treatment plants, solid waste and re- 
source recovery facilities.® 

Located within this Division is a Hazardous- Contaminants Office, ece 
tablished in May 1980. This small office of three persons will co-ordin- 
ate all MOE programs related to hazardous contaminants. It is dixected 
by a Management Committee chaired by its Executive Director and composed 
of directors of the branches and regions.” A prime concern in t(hem@@Ge 


fice's early work has been the disposal of liquid industrial waste. In 


, 


(diiosy “S'O1d'v) 
uJBY ploy SUBUIWB}U0D 
snopsezey 


uoibey 
UsJOISBBYINOS 


youssg 


youesg voljeulpso 


-09 390f01g juaweSeuey psa S99}AI3S 
aBbenbueq 
youas4 
uo6oy 1842U09 youeig sjeaouddy youesg 
jSzueuUUoNAUg SQDIINOSOY 10IS/\A aouews4 
jeydeo 
uojBoy youesg youeig 
J@42UDD “SONA }043U0D VONNOY sedinosey sty juowdojea0g eae eae 
sui2ajshsS ! u 


yduelg Sed1A1eS 
UO;BUsOZU 


uoi6ey 
U10}S9BMYINOS 


youssg S@DIAIOS 
eAnessiuipy Bg jeioueuly 


ANIWSZ9OVNVW 
S294¥NOS3Y 


uoibey 
UJOISBOYION 


youelg 8@DIAI0S 
jeuv0ossedg 


uoiBey 
UsBISBMYION 


youesg SeIjAsOS 
A1034810Q8} 


NOISIAIG 
S314OLVYHORVI ONV 
SNOLLVUIdO IVNO!IO3Y 


NOISIAIG ONINNY 1d 
IN3WSS3SSY IVLNIWNOBIANS 


NOISIAIO NOILVYULSININGY 
B® IONVNIS 


youeig uonenjeaz B 
Buiuuelg wes8org 


C * youesg S021A105 el 
\ joHoy In — =} YILSINIW ALNdIA pseog Asosiapy juowebevey orseny 
ee Oe — — —| C@IwWWWOD AIOSIAPY YORN Og Wie 
Se a ee @@2WWOD AJOBIAPY Sepinnse 
— ! 19NS6q 
r 1aSNNOD IwHaNaD eR A pseog jeoddy jexuewuosaug 
Geet ete Sein, Meee | pseog tuewssessy jeyuewuUOsAUg 


INAWNOULANA AHL JO AXLSINIW 


T°? LdAWHO 


January 1981, a special core of thirteen investigators was appointed to 
specialize in the policing of liquid industrial waste haulage and dispo- 
sal. The focal point of this new control system will be an improved way- 
10 


bill monitoring system for all liquid industrial wastes. 


The Environmental Protection Act contains a general prohibition 


against anyone emitting or discharging any contaminant into the natural en- 


vironment as well as a specific prohibition against polluters who pollute 
in an amount, concentration, or level in excess of that prescribed by the 
regulations. A polluter must obtain a certificate of approval from the 
Minister before proceeding with the construction or alteration of produc- 
tion equipment. This approvals process will be examined later in the 
chapter. The statute provides for an exemption from prosecution under 
the regulations for any person who is complying fully with a control or- 
der or approval issued by the Minister. Thus, pollution can still exist 
despite the toughness of the general prohibition provision because prose- 
cution cannot occur if a person is carrying out the provisions of appro- 
vals or orders. In addition, The Environmental Protection Act gives the 
Minister the power to investigate pollution problems, conduct research 
related to contaminants (any solid, liquid, gas, odour, heat, sound, vi- 
bration); establish monitoring programs to determine the guality of the 
natural environment; conduct studies into environmental planning and 
design; convene conferences and conduct seminars; gather, publish, and 
disseminate information relating to contaminants; ard make grants and 


loans for research and training.? 


Section 83 of the Act permits a designated Provincial Officer to en- 
ter a site or plant at any reasonable time and make surveys, examina- 
tions, investigations, tests, and inquiries including examination of 
books, records, and documents. He may make, take, or remove samples, cop- 
ies or extracts. The Provincial Officer is required to keep all informa- 
tion confidential except in respect of the deposit, addition, emission,or 
discharge of a contaminant into the natural environment. 

Section 8 of the Act requires approval from the Ministry for any new 
processes that may emit or discharge a contaminant into the natural en- 
vironment other than water. Thus, any new production of toxic substances 
would ke examined to ensure the permissable emission rate is met. ‘The 
Lieutenant Governor may make regulations relating to: 


(a) classifying contaminant and source contaminants 
and exempting any classes; 


(b) prohibiting or regulating the deposit, addition, 
emission or discharge of any contaminant into the 


natural environment; 


(c) prescribing maximum permissible amounts, concen- 
trations, or levels of any contaminant; 


(ad) prescribing the methods or standards or both for 
determining the amount, concentration or level of 
any contaminant. 12 

The Ontario Water Resources Act also contains a general prohibition 
clause against discharging pollutants that cause harm.*> However, any 
pollution source that has been approved by the Ministry is exempt from 
the prohibition clause. The Act requires municipalities or persons to 
obtain approval from the Ministry for sewage work. If they are complying 
with an approval or order they cannot be prosecuted. Thus, similar to 
The Enviromental Protection Act, The Water Resources Act contains its own 


contradictions that make prosecution difficult. 


The Ontario Water Resources Act does not contain environmental stan- 
dards for specific substances. It does provide the overall definition of 
what may constitute impairment or pollution of the aquatic environment. 
A document, "Water Management, Goals, Policies, Objectives and Implemen- 
tation Procedures," published by the Ministry in November 1978, provides 
goals, policies, and, where possible, specific objectives as to what con- 
stitutes acceptable water quality. In addition to outlining objectives 
for a number of toxic substances, the policy is to require case-by-case 


examination of any proposal to release any hazardous substances for which 


provincial water quality objectives have not been established. The Minis-—- 


try is also empowered to do research and supply information and techni- 
cal advice on pollution control. This includes investigation of monitor- 
ing studies to determine if pollution is occurring. Ministry staff are 
legally empowered to enter, inspect, and test a facility which may be 
discharging sewage. All plans and specifications for effluent discharge 
must be submitted to the Ministry to obtain a permit prior to construc- 
EdOn Of -eheaunits. 
Under the authority of The Pesticides Act and regulations ad- 
ministered by the Pesticides Control Section of the Ministry of the En- 
vironment, all pesticide products sold in the Province of Ontario must be 


The pesticides classified are 


classified and assigned to a schedule. 
listed by their P.C.P. number or registration number in their assigned 
schedule in a supplement to The Pesticides Act. 

Through examination by qualified persons, the knowledge and compe- 


tence of those wishing to apply pesticides is tested. For some classes 


of licences, public liability and property damage insurance is a prere- 


guisite. The Act has many similarities to The Environmental Protection 


Act. It gives the power to issue control orders and the formation of a 
Pesticides Appeal Board for review. 

Under The Environmental Assessment Act any proponent of an undertak- 
ing must submit to the Ministry an environmental assessment on the propo- 
Seu All interested parties are given an opportunity to examine this 
document and may request that a public hearing be called by the Environ- 
mental Assessment Board established under the Act. 

The assessment documents must indicate the proposed project and the 
effect it will have in all phases of the environment, including  socio- 
economic factors. It must outline alternative processes and sites and 
justify the proposed project. 

Where no hearing is held by the Environmental Assessment Board, deci- 
sions are made by the Ministry or the Minister with the approval of Cabi- 
net. Where a public hearing is held by the Environmental Assessment 
Board, it makes the decision on whether an environmental assessment is 
accepted, or changed and accepted, and whether or not approval to proceed 
is withheld, given, or given subject to terms and conditions. There are 
no appeal rights as such but where the Environmental Assessment Board 
makes a decision, the Cabinet has the right, on its own initiative, to 
review the decision and reverse or modify it. 

Federal Department of the Environment and Federal Legislation 

Although provincial legislation is dominant in the environmental 
field, both standard-setting and implementation and enforcement are in- 
fluenced by federal activity centred in the Department of the Environment 
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(DOE). Federal involvement is based primarily on the Fisheries Act, 


the Clean Air Act,and, more recently, the Environmental Contaminants Act. 


2. 


The Fisheries Act gives extensive powers over water quality to feder- 
al authorities in respect of oceans and inland waters which cross provin- 


me It contains roughly parallel provisions to those of 


cial boundaries. 
the Ontario Environmental Protection Act andThe Ontario Water Resources Act 
in that there isageneral prohibition clause against the Gischarge of a 
deleterious substance in water frequented by fish and similar exemptions 
against prosecution when a person operates under an agreed approval or 
order. Under section 33(12) the Minister may make regulations prescrib- 
ing substances or classes of substances; quantities or concentrations of 
substances and classes of substances in water; and treatments, processes, 
and changes of water as being "deleterious substances" and therefore lim- 

it their deposit into waters frequented by fish. 

Section 33.2(3) gives authority for an inspector to enter a premises 
at any reasonable time to conduct inspections, examine any substance or 
product, take samples, or conduct tests and measurements. 

Regulations and guidelines under section 34(h) of the Act are devel- 
oped on an industry sector basis. Priorities are established on the bas- 
is of gross loadings to receiving streams. A task force is struck for 
each industry sector consisting of representatives from federal and pro- 
vincial governments and industry. Industry processes are examined in de- 
tail to identify commonality between processes, level of treatment, tech- 
nology in place or required, and gross loadings. On this basis, best 
practicable technology (BPT) is determined (or research is conducted to 


determine BPT) and a regulation (for new, altered, or expanded opera- 


tions) or guideline (for existing sources) is developed. 


Under section 33.1(1) anyone proposing a new work or undertaking that 
may result in the deposit of a deleterious substance may be required to 
submit plans and specifications or to take samples, conduct analyses, or 
complete studies and evaluations regarding the deposit of the substance 
and specify any mitigating measures that may be requirea.?® 

The Clean Air Act gives the federal government authority to conduct a 
national program of air pollution surveillance in Canada; to establish 
national air quality objectives or targets for air quality; to establish 
regulations that will include emission standards applying at the source 
of air pollution; and to establish guidelines which contain recommended 

NES) 
emission limits. 

National air quality objectives are designed to protect public health 
and the environment by setting limits on the concentrations of contami - 
nants in the ambient air. The Clean Air Act makes provision for three 
levels of air quality objectives for major air contaminants: desirable, 
acceptable, and tolerable. 

(a) The maximum desirable level defines the ultimate goal for air gual- 
ity and provides a basis for an anti-degradation policy for the un- 
polluted parts of the country and for the continuing development of 
control technology. 

(b) The maximum acceptable level is intended to provide adequate pro- 
tection against adverse effects on soil, water, vegetation, mater- 
ials, animals, visibility, personal comfort, and well-being. 

(c) The maximum tolerable level denotes a concentration of an air con- 
taminant that requires abatement without delay to avoid further de- 
terioration to an air quality that endangers the prevailing lifestyle 
or, ultimately, to an air quality that poses a substantial risk to 


public health. 
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National air quality objectives are developed by expert subcommittees 
of the Federal-Provincial Committee on Air Pollution. Those published to 
date include sulphur dioxide, suspended particulates, carbon monoxide, 
ozone, nitrogen dioxide, hydrogen fluoride, and hydrogen sulphide. 

Additional assessments for specific sources of air pollutants are 
based on the extent of exposure to the general public and on an analysis 
of production, uses, properties of the pollutant, and the technology 
available for limiting release of the substance. 

Finally, one statute of further interest in this study is the Envir- 
onmental Contaminants Act which provides a system for the identification 
of the potential entry of a chemical into the environment and an assess- 
mento;Of tits-~ likely impact .7° When substances constitute or will con- 
stitute a significant danger to human health or the environment, the gov- 
ernment may place the substance in a Schedule and simultaneously bring in 
regulations to control it or restrict its uses. The legislation requires 
that chemical and manufacturing companies notify DOE when, for the first 
time, they use more than 500 kg of a chemical within a calendar year. It 
also can require companies to carry out tests and provides for an Fnvir- 
onmental Contaminants Board of Review to which proposed orders and regu- 
lations must be referred for review if notice of objection is filed. 

A list of Priority Chemicals has been developed under the Environmen- 
tel Contaminants Act. The list, comprising primarily chemical substances 
that are imported into Canada or manufactured or processed in Canada, 
does not incorporate a ranking system but divides the chemicals into four 
categories. These categories reflect the status of the chemicals with 
respect to development of regulations or further investigations needed. 


Three sets of criteria are used to select chemicals for the list: 


(a) Toxic ~etfects’. Evaluation. Of scientific data 
leads to, the conclusion that the chemical ‘sub= 
stance causes or could cause adverse effects on 
human health or the environment. 

(b) Persistence. Evaluation of scientific data leads 
to the conclusion that the chemical substance 
could accumulate or is accumulating to signifi- 
cant concentrations in air, water, soil, sedi- 
ment, or biota. 

(cF Quantity and use. Evaluation of available data 
on the importation, manufacture, or processing of 
a chemical substance leads to the conclusion that 


the substance could enter or has entered the en- 
vironment in significant quantities. 


The lists are revised on a yearly basis. “+ 


In order to enforce the Act, inspectors are designated and assigned 
specific responsibilities. An inspector is not given carte blanche power 
to enter any place at any time to carry out an inspection. The first re- 
striction is that the inspection should be conducted at a reasonable time. 

In addition, the inspector must have a reason or justification for 
believing that a contravention of the Act has occurred and that it is 
necessary to enter the place to conduct enforcement activities. There- 
fore, "fishing expeditions" are not permitted. The wording of this sec~ 
tion is broad enough to allow a search for all contraventions of the Act, 
including the failure of a person to supply information pursuant to a no- 
tice in the "Canada Gazette." 

Sections 8 and 18 of the Environmental Contaminants Act contain com- 
prehensive powers to restrict or prohibit the release of a named sub- 
stance into the environment, the use of that substance for certain pur- 


poses, or its incorporation into a manufactured product. Controls under 


the Act will be affected by adding a substance or class of substances to 
a schedule to the Act and by prescribing regulations to prevent the entry 
of the substance into the environment. 

Although the Act gives the power to regulate the importation, manu- 
facture, or processing of any chemical substance that poses a threat to 
human health or the environment, chemicals that are used solely as drugs, 
food additives, or pesticides are arbitrarily excluded from consideration 
because they are already scrutinized and controlled under other specific 
federal legislation. Substances which have been banned from use or manu- 
facture under the Act are polychlorinated terphenyls, polybrominated bi- 
phenyls, and Mirex. Regulations are also in effect to limit certain uses 
of PCB's and chlorofluorocarbons. 

The federal government does not have an environmental assessment sta- 
tute similar to the Ontario legislation noted above. Instead,only a fed- 
eral Cabinet directive governs the review of major projects involving 
federal funds or federal lands. An environmental assessment process can 
be invoked but it has been, ¢riticizgeavron sts lack of, teeth and for +oe 
relative ease with which the process can be avoided. * 

The federal Department of the Environment (DOE) has an extensive 
technical and advisory capability but only a limited inspection and com- 
pliance capability since it relies on the provinces to enforce the few 
standards it has the authority to set. This is done through the normal 
provincial inspections and approvals process. Federal requirements are 
simply added to the order or approval. The provincial government pro- 
vides periodic reports to DOE and consults with DOE as needed. DOE's 


primary regulatory role is found in the Environmental Protection Service. 
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Its main components are the Air Pollution Control Directorate, the Water 
Pollution Control Directorate, and the Environmental Contaminants Control 
Board, the Environmental Emergency Branch, and the Hazardous Waste Man- 
agement Branch.-> 

In 1979,DOF established a Toxic Chemical Management Centre to help 
set regulatory priorities, establish education and information programs, 

24 ‘ 
and develop a control strategy. At full strength it will be composed 
of about 20 persons, primarily scientific personnel. ‘The Centre posses~ 
ses no direct regulatory powers. Its functions are directed by a steer- 
ing committee of several departmental assistant deputy ministers. 

In this study we focus on Ontario practices. The provincial juris- 
dictional role in standard-setting and enforcement is the primary task of 
later sections of this study. Certain features of the federal role, how- 
ever, do deserve special mention and are necessary as background informa- 
tion if one is to understand federal-provincial relationships in this 
field of regulation. These features are summarily listed helow without 
further comment. 

(a) The Fisheries Act is the responsibility of the Mini- 
ster of Fisheries. Administration of the Act, how- 
ever, belongs to DOE. 

(b) Federal regulations are developed through special 
task forces involving provincial governments and the 
industries concerned. They are hbased on a concept 
of "best available control technology" for the 
abatement task at hand. This siMolves chat if the 
best technology is available then it should be 
used. This is only a partial economic criterion 
since it does not directly address the different 
economic circumstances of different firms within the 
same industry and their capacity to absork the fain = 
ancial consequences of the hest technology. Since 


1978,major new federal regulations must also undergo 
the SEIA analysis described in Chapter l. 


ees 


(c) Regulations and guidelines are usually distinguished 
from each other but not always. For example, air 
regulations exist for chlor-alkali emission, vinyl- 
chloride, lead from secondary smelter emissions, as- 
bestos, arsenic, and lead from leaded and unleaded 
gasoline. 2° Guidelines, on the other hand, are 
established as national base line objectives. It is 
expected that the services will then establish regu- 
lations that meet at least minimum guidelines. 
Guidelines exist for S05, -NO7, HC, yand. CO and 
particulate emissions. The federal government could 
enforce these guidelines only when these emissions 
move across provincial or international boundaries. 


(d) The regulatory philosophy of the federal government 
is to contain a contaminant at source 26 whereas 
the Province of Ontario emphasizes control by as- 
sessing assimilative capacity at "point of impinge- 
ment." These differences need not interfere with 
effective enforcement pere se — bub tney Nave led sta 
differences of view and some conflicts. 


(e) Regulations apply to new and existing plants whereas 
guidelines are intended to apply only to old estab- 
lishments. For example,in the case of acid rain and 
petroleum refining guidelines, the guidelines are in- 
tended to ensure that the problem does not become 
worse. 


(f) Federal regional office personnel located in the 
five regional offices spend most of their time en- 
gaged in three activities, namely: referrals from 
provincial officials questioning whether or not an 
industry or firm should receive an approval (see 
section below) in terms of meeting federal stan- 
dards; Department of Regional Economic Expansion 
(DREE) grant cases where DOE advises whether pro- 
posed projects meet federal environmental require- 
ments; and work on specific sites, which involves 
primarily studies of water use, effluent sources, 
and related effluent characteristics. 


The federal approach to enforcement has been one of 
persuasion, bargaining, and the "soft push." Prose- 
cutions are rare. 


Q 


We will refer again to some of these federal regulatory practices in the 


analysis to follow. 


Great Lakes Water Quality Board 
This Board is an arm of the International Joint Commission (IJC) and 
hence exercises regulatory influence over international waterways such as 


the Great Takecs. 


As noted earlier, Ontario has a major role as part 
of Canada's representation on the IJC and its subsidiary boards and com- 
mittees. In 1980, the Water Quality Board established a Toxic Substan- 
ces Committee to evaluate the effectiveness of programs and activities by 
governments at the federal, provincial, and state levels of government as 
they affect the control of hazardous pubee nicest. The Committee has 
only begun its work but has already suggested an overall framework for 


control in the Great Lakes area. Its influence, however, has been very 


limited. 


Other Federal and Provincial Departments and Statutes 

Ongoing standard-setting and compliance activity is influenced by the 
activities of other departments and agencies with partial "environmental" 
and hazardous substance mandates. We have stressed the importance of 
these interagency influences in Chapter 1. More specifically, however, 
it is important to mention such agencies as the Atomic Energy Control 
Board (under the Atomic Energy Control Act), agriculture departments 
(pesticide control), consumer departments, transportation agencies,and of 


course labour departments (see Chapter epee 


Public Interest Groups 

Interest Groups such as Pollution Probe, Energy Probe, the Coalition 
for Nuclear Responsibility, and the Canadian Environmental Law Associa- 
tion have been actively involved in environmental issues. In some areas 
of environmental regulation and implementation such as nuclear power they 
have had forums for participation and the expression of views. In other 
areas, including normal standard-setting for specific substances they 
have had few avenues to express their views. They have often utilized 
the media effectively to make their views known, but on the whole they 
have been peripheral to the ongoing standard-setting and compliance pro= 
cesses. 

In general, public interest groups have been especially weak in the 
compliance process. The submissions made to the Royal Commission on As- 
bestos and reviewed in our separate study of the views of major institu- 


tions show only passing interest in the day-to-day compliance process. 


Municipalities and Local Government 

As democratic institutions and as owners and managers of facilities 
such as sewage and water treatment plants, local governments play an im- 
portant role, albeit still on the periphery of the regulatory and compli- 
ance process.- In particular they are frequently a channel for complaints 
about day-to-day environmental concerns. They often have more contact 
with provincial and federal environmental field personnel than do the 
federal and provincial "headquarters" of these departments. In specific 
areas, especially in the larger cities, they have expertise to rival that 


of the environmental ministries. 


Industrial Associations 

In the process of standard-setting, particular industrial associa- 
tions are often consulted. Regulators instinctively seek out industrial 
views because they are absolutely dependent on at least a minimum level 
of industrial co-operation and industrial knowledge if they are to regu- 
late successfully at all. For most of the compliance process, however, 
industrial associations are relatively unimportant. At this stage the 
focus shifts to the approvals process and thus, as we will see below, to 
the level of the individual firm as the numerous regulatory "negotia- 


tions" are conducted, largely by the regional field personnel. 


STANDARD-SETTING PROCESSES 

Because there are several Ontario statutes from which environmental 
regulations might potentially evolve, there are several standard-setting 
processes. Space will not allow us to describe them all, nor is this nec- 
essary for our purposes. Instead we will focus on the processes followed 
in Ontario to determine ambient air objectives and emission standards. 
They are fairly representative of MOE's approach since the air sector has 
been one where standards have been most used, much more so than on the 
water side of the environmental coin. 

As could be expected these processes have evolved over the years as 


experience has been gained. During the past decade about 100 standards 
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and 60 guidelines have been set. MOE's attempt to distinguish be- 


tween standards and guidelines will be examined below but it is important 


to note at the outset that the tendency in recent years has been to set 


fewer standards and more guidelines. This is because, as one official 
put it, "We have solved the easy problems where scientific knowledge is 
good and we are dealing now with other pollutants on which technical 
knowledge is less certain." Levels of confidence in scientific and tech- 
nical knowledge are the main basis for distinguishing a guideline from a 


standard in the environmental field. 


Ontario's Standard-Setting Philosophy 

Before describing the main stages in the standard-setting process it 
is essential to examine the philosophical basis for the Ontario ap- 
proache The Ontario approach is described by MOE officials as follows: 


Ontario has followed a purely effects philosophy in 
its air standards-setting procedure. In order to have 
a uniform standard throughout the province for each 
contaminant, and to have that standard contain some 
rational relationship to ambient air quality objec- 
tives, the Ontario emission standards are stated in 
terms of time concentrations at the point of impinge- 
ment (on a receptor) of the effluent stream, rather 
than aS a conventional source emission number. This 
choice was made in recognition of the fact that ambi- 
ent. air ‘quality ws a» function of both emissions and 
transport. The point ‘of the emission is related to 
the point of impingement by the codified use of plume 
rise and diffusion equations. Thus this type of emis- 
sion standard takes some reasonable cognizance of 
emission conditions, micrometeorology, land usage and 
topography. 32 


In adopting the "“effects" approach, Ontario rejected the federal 
philosophy of "best practicable technology." The former is judged hy 
Ontario officials to have the technical advantage of linking hoth source 


emission and air transport. Moreover, "it is usually acceptahle to those 


who are required to spend funds on emission control since there is a 
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defensible reason for spending the funds. The concept of best prac- 


ticable technology, on the other hand, requires the removal of the con- 
taminant to the lowest practicable limit now; that is, sometimes to a 
lower level than that required by a purely effects approach. 

Under either system, judgement and discretion are significant ele- 
ments in the decision process. For example, several main factors are 
taken into account in determining any 1/2-hour impingement concentration 
standard. These include: 


(a) Sampling time differential. The ambient air objec- 
tive is first translated from its normal terms of a 
24-hour average concentration to a 1/2-hour average 
concentration using as a basis the time concentra- 
tion curves produced by investigators such as Nonhe- 
bel, Wippermann, and Meade. Generally speaking, the 
ratio ofl] 2=hour cto -24=hourcvaluerisstaken as’ 3 to 
1. 


(b) Background contaminant concentration. This Sis, wsuH 
ally done by considering whether the contaminant is 
a commonly emitted one or whether it is an unusual 
substance. This includes factors of transport since 
a number of sources may contribute to air quality at 
a receptor. Also considered is whether the contami- 
nant is present in the natural environment in signi- 
ficant concentrations. 


(c) Practical” ‘considerations’ off “emission -control- In 
setting an impingement standard to meet an ambient 
air objective, consideration of cost is not normally 
used as a factor because the objective of the exer- 
cise is to achieve the air quality ohjectives. How- 
ever, in special circumstances, source control tech- 
nology can be used to help to set the standard. For 
example, in the case of a substance for which the 
determinate factor in arriving at the air objective 
is odour, and where the odour threshold is reported 
to be a wide range (e.g.-, hydrogen sulphide) then 
considerations of cost of control may help determine 
which end of the threshold odour range is chosen. 


(ad) Other factors which should be considered when appro- 
priate in judging the relationship between ambient 
air and the emission standard. These include such 
things as synergistic reactions, air reactions, and 
any special health considerations which may be 
involved in time dosage. 34 
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Moreover, certain important technical assumptions are built into the 


concept-e For example, an expected or average background concentration for 
common contaminants is assumed to exist. The equations used "assume a 
level plane type general ventilation over the area of emission.">> 

Neither of the assumptions may always be true, and hence adjustments must 
be made. 

The Ontario standard-setting processes for airborne contaminants in- 
volves several stageS or, more accurately, interlocking and often con- 
current processes. These are: 

(a) A technical phase focused on the work of the perma- 
nent standard-setting committee (described below) com- 
posed of Ontario government experts. 

(b) A political/economic phase. This phase can involve 
much informal judgemental "cost-benefit" communication 
particularly between the minister, senior public ser- 
vants, and industry, especially where the standard is 
contentious or involves significant capital | costs. 
Recently this phase has come to include a requirement 


for the production of formal cost-benefit or economic 
assessment data. 


(c) A legal phase. This phase involves the drafting of 
standards (but not guidelines) into the proper legal 
form required by the Ontario statutory instrument leg- 
islation including publication in The Ontario Gazette. 
The Technical Determination of Standards 
The Environmental Air Standard-Setting Committee of MOE has func- 
tioned since the mid 1970S. Its task is to develop the technical and 
scientific documentation and evaluations leading to the recommendation of 
ambient air ‘criteria, standards; and guidelines.°° Two subcommittees 


also exist to handle the establishment of source and amhient air testing 


procedures for each air contaminant under consideration. The composition 


of the main committee is outlined in Table 2.2. It is essentially an MOE 
committee which meets monthly but is dependent upon health experts in the 
Ministry of Health and recently the Ministry of Labour. The increasing 
demands for advice and research placed on this same small core of health 
experts by the growing occupational health concerns (see Chapter 3) has 
adversely affected the speed with which the air contaminants committee 
can function. > 

Table 2.3 provides a profile of the sources of information and advice 
used to determine the effects of a contaminant on humans, vegetation (in- 
cluding aquatic plants), animals (including fish), and property. 

The main elements of the Committee's work must be seen in the context 
of Table 2.4 which sets out in summary form the four types of standards 
and guidelines. Thus the Committee's tasks and the sequences followed 
vary greatly once the need to investigate a particular contaminant has 
been communicated to the Chairman of the Committee: 

(a) The members of the Committee initiate investigations 
in their respective field of expertise, with the ob- 
jective of establishing a maximum allowable ambient 
air concentration in each of the main areas of con- 
cern -- human health, vegetation, animals, and prop- 
erty. These suggested values, including the full 
rationale,will be submitted to the Chairman in writ- 
ing. 

(b) Copies of the above reports are sent to all members 
for informational purposes. ins the. Lroght. -of “the 
available data, the Chairman proposes a tentative 
ambient air objective and standard for discussion 
purposes with the regional organizations and others. 

(c) When the Committee has agreed upon an ambient air 


objective, the point of impingement (emission) stan- 


Gard will be so chosen that, in general, if -all 
sources in an area meet this value, the ambient air 
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TABLE 2.2 


MEMBERSHIP OF THE 
ONTARIO ENVIRONMENTAL AIR STANDARD-SETTING COMMITTEE 
a ee a ee ee ees 


Criteria Development Section 
Air Resources Branch 


Environmental Health Section 
Ministry of Health 


Phytotoxicology Section 
Air Resources Branch 


Air Quality & Meteorology Section 
Air Resources Branch 


Technology Development and 
Appraisal Section 
Air Resources Branch 


Industrial Section 
Pollution Control Branch 


(This group is currently 
quartered in the Waste 
Management Branch) 


Limnology and Toxicity Section 
Water Resources Branch 


Land Use Planning and Special 
Studies Section 
Environmental Approvals Branch 


Noise Pollution Control Section 
Pollution Control Branch 


One representative to act as 
chairman, co-ordinator and general 
secretary for the Committee. 


One representative to advise the 
Committee on all health aspects, 
including medical opinion outside 
government. 


One representative to advise on 
effects on vegetation. Also 
responsible for input from the 
agricultural community and 
universities with respect to 
impact on animals and agriculture. 


One representative to advise on air 
transport characteristics of 
contaminant. 


One representative responsible for 
technological advice, particularly 
with respect to new technology. 
Also handles preliminary 
investigations and surveys where 
hazardous contaminants are 
involved. 


One representative responsible for 
obtaining input from field and 
initial input from the industry 
and/or industry association, as 
well as the Environmental Approvals 
Branch. 


One representative to assess the 
possible impact of the new 
contaminant on aquatic life and 
vegetation. Also responsible for 
the interests of the Ministry of 
Natural Resources. 


One representative to provide 
information on any broad economic, 
social or planning effects of any 
proposed standard or guideline. 


One representative (as required) to 
advise on guidelines for standards 
dealing with noise pollution. 
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TABLE 2.4 


CATEGORIES OF POINT OF IMPINGEMENT 
AIR STANDARDS AND GUIDELINES 


Category I - Standards 
(Point of Impingement) 


These values were established with a 
high degree of confidence on the 
basis of data availability covering 
all aspects of the contaminant 
effect. They have been approved 

by the Environmental Air Standard- 
Setting Committee, and Cabinet, 

and have been officially published 
in The Ontario Gazette. Standards 
are used for compliance for hoth 
existing abatement action and new 
source approval. In any appeal 
action of a Director's Order, 

or denial ‘of “aeCertificate of 
Approval, the applicability of 
these standards is not open to 
question. (However, timing, 
economics, etc., may be argued 

in an Appeal.) 


Category III - Guidelines 
ee ee 


The lack of data in one or more 
aspects of the contaminants in 
this category prevents 
recommendation of firm standards. 
However, the available data is 
considered adequate enough to 
justify the setting of limit 
values with some confidence. 
Under these circumstances the 
recommended values are treated 
and passed by the Environmental 
Air Standard-Setting Committee 
as guidelines. Guidelines will 
be issued by the Chairman of the 
Standard-Setting Committee to 
the interested branches of the 
Ministry for use in abatement 
action or in the granting of 
conditional Certificates of 
Approval, subject to re- 
assessment when the official 
Standards are produced. Again, 
in any appeal action the 
applicability of the guideline 
values may be questioned. 


Category II - Tentative Standards 
a a ee 


Sufficient data are considered 
available in this category to produce 
firm standards. The tentative 
standards proposed have been approved 
by the Environmental Air Standard- 
Setting Committee but have not yet 
received official approval nor have 
they been published. Tentative 
standards can be used for abatement 
action (e.g., Director's Orders) and 
and for the assessment of 
applications for Certificate of 
Approval in much the same manner 

as full fledged standards. However, 
in any Appeal (to the Environmental 
Appeal Board) from a Denial or a 
Director's Order, these values may 

be questioned with regard to their 
appropriateness. 


Category IV - Provisional Guidelines 
et ee ee eee 


In this category these air contamin- 
ants are lacking definitive data in 
several important aspects and 
extensive time will be required to 
obtain the necessary information. 
Nevertheless, a working value is 
urgently needed. The Chairman of the 
Standard-Setting Committee will 
recommend provisional guidelines 
(1/2-hour ave.) based on initial 
response from the Environmental 
Health Studies Section and any other 
data which may be obtained on short 
notice. The values produced can be 
used in abatement action or in the 
granting of conditional Certificates 
of Approval, subject to re-assessment 
when the official standards are 
produced. As in the previous 
category, in any appeal action, the 
applicability of these guideline 
values may be questioned. 


(da) 


(e) 


(f£) 


(g) 


(h) 


Os) 


criterion will also be met. These values will now 
be presented to the two subcommittees for recommen- 
dations on method of analysis at the source and in 
ambient air. 


The proposed ambient air criterion and point of im- 
pingement (emission) standard are forwarded to the 
Assistant Deputy Minister, for concurrence and dis- 
tribution to the involved branches and divisions of 
the Ministry as tentative values. Simultaneously 
these values are sent to the Legal Services Branch 
for incorporation into correct legal form and sub- 
mission to the Regulations Registrar's Office. Af- 
ter proper review the tentative values are submitted 
to the Cabinet for final, approval and) ancorporation 
in the Regulations. 


Under Cabinet directive it is currently necessary to 
prepare a socio-economic impact statement which must 
accompany the proposed criterion and tentative stan- 
dard values to the Assistant Deputy: Minister for 
concurrence and further legal process. The socio- 
economic impact analysis is conducted by the Program 
Planning and Evaluation Branch. 


When the point of impingement (emission) standards 
have been published in The Ontario Gazette changing 
their status from tentative to official, notifica- 
tion is sent to all appropriate personnel by the 
Chairman of the Standard-Setting Committee. 


In cases where extensive time will be required for 
the development of the necessary data concerning the 
air .contaminant! and there, is,-a .need. for urgency, the 
Chairman of the Standard-Setting Committee proposes 
a provisional guideline which will be based on the 
initial response from the Environmental Health Sec- 
tion plus any other data available at the moment. 


Where a provisional guideline is involved, the 
Chairman of the Standard-Setting Committee notifies 
the concerned branches of the Ministry directly, 
Clearly indicating the status and rationale of the 
guideline, so that it may be used intelligently for 
immediate situations. 


In situations where there is insufficient informa- 
tion in one or more aspects of the contaminant to 
justify recommendation of firm standards, the Stan- 
dard-Setting Committee proposes a guideline to re- 
main in use until such time as adequate information 
does become available. 


(3) When all documentation concerning a guideline has 
been accumulated, the Chairman of the Standard-Set- 
ting Committee informs all interested branches, 
classifying the recommended value from the Committee 
as a guideline. 

(k) Any changes or revisions of regulations involving 
point of impingement standards are also processed 
through the Environmental Air qgrandard-Setting Com- 
mittee for review and comment. 

To the outsider these processes may well be seen to be cumbersome 
and complex with apparently little room for consulting outside groups or 
experts. At one level the effort to distinguish guidelines from stan- 
dards on the basis of levels of technical knowledge seems sensible and 
inevitable. As we stressed in Chapter 1, however, it would appear that 
in the larger picture MOE officials regard standards and guidelines as 
having much the same impact,and both can at times be enforced flexibly oer 
rigidly depending on the circumstances. 

The development of the ambient air quality guideline criterion for 
asbestos illustrates these dilemmas as well as further problems with ter- 
minology through the use of the term "criteria." The ashestos criteria 
were developed in 1970 and hence pre-date the existence of the formal 
Standard-Setting Committee described above. They were devised in a very 
informal way with even less input from other experts and public groups 
than occurs in the system described above. 

The 24-hour average ambient air criterion for any contaminant is the 
maximum acceptable concentration of the contaminant in community air and 
is below any adverse effect of the substance in the area of human health, 
effect on vegetation or animals, or on property. The 1/2-hour' standard 


or guideline is used to assess individual source emissions of the contam- 


inant, and is derived from the criterion taking into account such factors 


as difference in time averaging periods, background concentration, and 
special health considerations. The concept of a criterion seems to be a 
synonym for a guideline. It is a guideline from which further guidelines 
and standards are dérived. 

In the case of asbestos it was considered necessary to establish a 
1/2-hour guideline in weight of total asbestos per cubic metre of air, 
while the 24-hour ambient air guideline criterion was established on the 
basis of the concentration of asbestos fibres greater than 5 microns in 
length in the aire The reason for this switch was due to the controver- 
sy, still unresolved, as to the significance of fibre length on human 
health effects. 

The current value for the 24-hour average guideline criterion was 
developed by MOE's medical consultant in January 1970. It was based on 
the occupational limit proposed at that time hy the British Occupational 
Hygiene Society, which set the lifetime occupational exposure level no 
greater than 0.4 fibres per ml (for fibres greater than 5 microns in 
length), with a 95% probability of having less than 1% risk of developing 
clinical evidence of asbestosis. A reasonable ambient air quality guide- 
line criterion was judged to be one tenth of the British occupational 
value or 0.04 fibres per ml over a 24 hour average period for fibres 
greater than 5 microns in length. This fraction was derived by taking 
into account two major considerations: 

(a) The occupational exposure is normally assumed to be 40 hours per 
week. For environmental purposes it must be assumed that the gener- 


al public can be exposed for 24 hours a day and 7 days a week. 
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(b) Under occupational conditions it is considered that the individu- 
als exposed are healthy adults at their prime of life, whereas when 
one considers exposure in the community it is necessary to include 
the very young, the very old,and the sick. 

MOE officials recognize that extrapolation from occupational limits is 
not the best approach to use to establish environmental levels but they 
concede that in some cases it is the only information available to them. 
In Chapter 4 we will see that problems arise in the asbestos in On- 
tario schools case study since there was confusion as to whether the air 
quality guideline criterion should apply in the "internal" environment of 
schools. While hindsight is a considerable advantage in these matters, 
it is nonetheless highly likely that had the standard-setting process in 
1970 embraced a broader set of interests and been conducted more openly, 
some of these issues would have emerged. Since 1970 there have been im- 
provements in the internal MOE processes (as described above), but not in 


the broader public consultative processes. 


Types of Standards and Guidelines 

As stressed above, the MOE system has four categories of point of 
impingement air standards and guidelines based on different degrees of 
certainty in scientific knowledge about the effects of a particular jpol= 
lutant.?? MOE has also used the concept of air quality criteria. 

It is evident from the descriptions in Table 2.4 and the discussion 
above that the distinctions represent a continuum of types rather than 
one with sharp, well-defined characteristics. The actual day-to-day com- 


pliance effects of guidelines, standards, and criteria appear to be simi- 


lar. They are treated the same by MOE's regional officials. It is also 
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necessary to keep in mind the central feature of Ontario's environmental 
legislation, namely, that prosecutions for violating standards or guide- 
lines are not usually launched if the person is complying with an order 
or approval. Potential differences arise when there is an appeal to the 
Environmental Appeal Board, a body composed of 12 part-time members 
from various occupations and parts of the province. °° But appeals from 
private industry are rare, since industry prefers to harqain at earlier 
stages in the process or wait to later implementation stages (see 
below) when there is ample room for adjustment. For example, in 1979-80 
the Environmental Appeal Board received 52 valid appeals during its 28 
days of hearings. About 66 percent of the appeals concerned decisions of 
local health units on private sewage systems. The rest concerred MOE 
decisions of all kinds, including waste disposal sites, waste management 


systems, waterworks,and air poilution controls. 


Political/Economic Processes in Standard-Setting 

While the discussion above has keen referred to as the "technical 
determinates" of standard-setting, it is evident from the frequert judge- 
mental nature of these deliberations that there is considerable room for 
political and economic factors to enter into the process.e As noted earli- 


er, there are instances of what could ke called "seat of the pants" pol- 


itical cost-henefit "assessment," the kird that occurs judgementally when 


Ministers talk to other ministers, to senior public servants, to company 


presidents on the telephone, or, on some matters, when judgements are 
made about how a particular standard (or decision) will affect the gener- 


al political mood of the day. 


The Ontario standard-setting process in the environmental field is 
very much a closed "behind-the-scenes" process. This does not mean that 
for all standards, private politics is rampant. Much standard-setting is 
generally routine and based largely on technical factors. It should be 
noted, however, that the MOE encourages little public input in standard- 
setting (as opposed to the approvals process -- see below). It is much 
less than that now being practised by the Ministry of Labour in its post- 
1978 standard-setting process for designated substances,examined in Chap- 
ter 3. The scientific data and reports prepared by the Standards Commit- 
tee are not routinely published or subjected to scrutiny by external sci- 
entific experts or by others. 

An important issue in recent years has been the requirement for 
socio-economic impact assessments. Some of these are being prepared but 
clearly with widely varying degrees of both enthusiasm and competence. 
The Ontario process to date is not as formal as the federal SEIA process 
mentioned in Chapter 1 which requires that such studies be made public 
and hence available for comment and criticism. Such reports undoubtedly 
cause problems for regulators because they require them to verbalize, 
formalize, and quantify many of the judgements now based on private, be- 


hind the- scenes political and administrative "calculus." 


Legal Processes in Standard-Setting 

As with the other processes described above there is a close connec- 
tion between legal requirements and other aspects of the standard-setting 
process in the environmental field in Ontario. Ontario's statutory in- 


struments legislation requires publication of all new regulations in The 


Ontario Gazette . The process does not apply to guidelines. In contrast 
to the federal SEIA procedure (and now to Ontario occupational health 
legislation) there is no general provision for a period of notice and 
public comment for standards or guidelines in the environmental field in 
Ontario. MThus the legal basis for public unput nto standard-setting per 
se is quite limited. MOE officials are currently reviewing these proces- 
ses particularly in the light of recent criticism of inadequacies in reg- 
ulating toxic substances and waste disposal facilities. It would appear 
that they strongly oppose "American style" hearings to develop standards 
andfavour the creation of some kind of advisory council. We will comment 
on such specific reforms in the final chapter of this study. 

While formal legal opportunities for public input into standard-set- 
ting are limited in Ontario,it is important to note that a certain amount 
of political learning and exchange about standards does occur through 
other legal opportunities which were not created to deal with standards 
per se. For example, environmental assessment hearings, which are direc- 
ted at reviewing projects rather than standards, often deal with stan- 
dards anyway, at least in the sense that persons and groups voice critic- 
ism and comment about standards. Other similar opportunities occur 
through special inquiries or royal commissions. The cumulative impact of 
enese on regulators is ‘difficult to gauge, but they do constitute legal 


and political opportunities which deserve to be noted. 


IMPLEMENTATION AND ENFORCEMENT | 

MOE's six regional offices and their satellite district offices are 
the focal point in the implementation and enforcement of Ontario's regu- 
lations and guidelines (and most federal regulations in the environmental 
field as well). Typically the regional director presides over four mana- 
gers, one each for industrial abatement (commercial firms and agricul- 
ture),municipal and private abatement, technical support, and utility op- 
erations. The first two areas are by far the most central to regional 
and district operations. 

A typical regional office will contain about 20 professional staff 
(engineers and technicians) and about 40 persons in total. A typical 
district office will contain five or six professional officers. Offices 
obviously vary in size according to the industrial and institutional com- 
position of the area they serve. For example, the West Central Region, 
covering the Hamilton area, must deal with about 2800 industrial firms; Fa 
far larger total than most other regions. 

The personnel in the regional and district offices are essentially 
engaged in three activities: visiting and inspecting plants and facili- 
ties, answering questions and dealing with complaints from the public, 
and developing program approvals and issuing orders. The last of these 
activities is centred primarily in the regional offices. These tasks are 


examined in greater detail below. 


Compliance Philosophy: Program Approval and Self-Monitoring 

The MOE does not have a compliance philosophy as explicitly articu- 
lated as that of the Ministry of Labour's "internal responsibility sys- 
tem" (see Chapter 3). The MOE philosophy is centred on the concept of 
program approvals which are in essence individual contract agreements be- 
tween MOE and the individual firm or municipality proposing to build a 
facility or emit a pollutant into the air or water. The program approval 
is based on negotiation and persuasion, is unique to the circumstances of 
each applicant, but is expected to secure adherence to the standard and 
guideline in place for a particular contaminant. 

MOE's strong preference is to secure program approvals by agreement 
rather than to rely on the issuance of abatement orders, its ultimate 
compliance tool, violation of which may lead to prosecution. This "mid- 
dle of the road" compliance philosophy is also reflected in the fact that 
MOE relies on industry to do most of the basic monitoring and testing of 
emissions. Regional offices attempt merely to audit this activity car- 
ried out by firms. 

It is to be remembered that there are differences in the air and wa- 
ter sides of environmental regulation. Standards have been used much 
more extensively in the air sector, whereas guidelines and goals are uti- 
lized almost exclusively in the water sector. These differences partly 
account for differences in the approval process. For example, approvals 
are required for all municipal and private projects. On the industrial 
side, however, approvals are required for industrial emissions, for dis- 
charge into rivers or lakes, but not for effluents that flow to a munici- 


pal treatment plant. 7 
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Approvals are also required for construction of landfill waste dis- 
posal sites. These are accompanied by public meetings before the Envir- 
onmental Assessment Panel, whose decisions can be appealed to the Envir- 
onmental Appeal Board. 

The number of approvals dealt with each year has been growing. In 


43 
1979-80 industrial approvals were dealt with as follows: 


Received Approved Cancelled Denied 
Air Tad 618 85 G 
Water £02 US PRS: 0 
Waste 204 160 _ 30 2 
1, 033 S57 140 8 


Approximately 3,000 applications were dealt with on the municipal and 
private abatement sides. This included 315 waste disposal site and sys- 
tems applications, 277 of which were approved. “4 Ten hearings before 


the Environmental Assessment Board were held. 


The Approvals Process 

Section 8 of The Environmental Protection Act provides for the issu- 
ance of a certificate of approval by MOE. No person is supposed to emit 
or discharge a contaminant without such a certificate. Section 9° (pre= 
vides for the issuance of a document called a "program approval." A per- 
son responsikle for a source of contaminant "may submit....a program to 
prevent or to reduce and control the addition to, emission or discharge 


into the natural environment of any contaminant from the source of the 


contaminant." In general the certificate is compulsory and applies to 


new sources while the program approval applies to older or existing pol- 


lution. A person or firm "may" rather than "must" submit a program ap- 
proval.- The program approval document describes and approves a schedule 
of abatement activity submitted by the polluter. 

While the above distinction between a certificate of approval and a 
program approval is important to keep in mind, the preparatory work and 
negotiations for each type of approval are quite similar. Our discussion 
in this section refers primarily to the program approval process but the 
issues are Similar for the total MOE approvals process. 

The program approvals process is fairly straightforward. (For a de- 
tailed step-by-step description,see Appendix A.) Using industrial appli- 
cations as an example, the process begins when the company applies to MOE 
for a program approval to emit a particular contaminant or effluent 
and/or to install a particular abatement technology. The applications 
are assessed by regional office technical personnel, often with appropri- 
ate additional advice from headquarters. MOE officials are involved at 
an early stage in defining what the pollution problems are. There is al- 
so extensive discussion and negotiation with the firms own personnel par- 
ticularly about scheduling and timing. The firm involved is also appri- 
sed of the available financial assistance programs. In most cases agree- 
ment is reached and a certificate of approval is issued. It sets out the 


requirements to be met, including the timing and scheduling of the instal- 


lation of equipment. 
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MOE officials then monitor. compliance with the terms of the approval 
document, including the installation of equipment and final start-up ac= 
tivities. Ideally, beyond this stage there should be extensive inspec~ 
tion to ensure that equipment is properly maintained. Many MOE inspec- 
tors, however, assert that they have little time in which to schedule 
these ongoing follow-up inspections.“> 

Should agreement not be reached, a control order may be issued. 
This is a very formal procedure requiring more extensive written 
documentation (since control orders are public documents). An order is 
legally more enforceable, but approvals have been viewed by MOE officials 
to produce good results. A control order may he issued under other 
circumstances as well. Indeed, as pointed out in Appendix A, such orders 
are generally issued as a contravention of Section 14 of the Act or a 
contravention of a standard or regulation. 

If control orders are disobeyed prosecutions may be the result. For 
most of the past decade, however, MOE officials have viewed prosecution as 
a sign of regulatory failure rather than success. 

Regional officials interviewed said that in the past two years they 
perceived a greater encouragement emanating from headquarters to utilize 
prosecutions and to rely less on gentle persuasion, but this perceived 
change is not particularly apparent in the broad scheme of things. | Ae 
pointed out at the beginning of this chapter, there are some huilt-in 
contradictions regarding prosecutions and program approvals. MOE policy, 
as evident in Appendix A,is that where a polluter is complying fully with 
a program approval or control order it will not be prosecuted in respect 
of those items covered by the order or approval. We will return to this 


point in the final section of this chapter. 


The Inspection Process 

On both the industrial side and the municipal and private side of 
MOE's regulatory clientele, the frequency of inspections is largely a 
function of regional personnel's trust of the particular establishment 
and the nature of the particular problems. Priority is given chiefly to 
ensuring that the conditions and terms of new approvals are implemented 
on schedule rather than in continuous follow-up inspections. “© Ln 
dustrial abatement, inspectors’ visits are sometimes announced in advance. 
Generally, however, there is no system of computer assisted cyclical vis- 
itations as is the case in the Ministry of Labour (see Chapter 3). Also 
in contrast to the Ministry of Labour, MOF has no basic procedures book 
for its inspectors, though it does put them through basic short training 
courses. 

About fifty percent of the workload of an inspector is reactive or 
unplanned. District officers for example must deal with an average of 
one complaint per day usually requiring visits. Officers are also re- 
quired to do the enforcement of many federal regulations including those 
for lead, mercury, chlor-alkali, and the like. Additional inspection 
loads have been placed upon them. First, increased political pressure 
and concern about waste disposal sites have necessitated more frequent in- 
spections. Second, many regional officers are being handed the responsi- 
bility by local health authorities to approve and inspect septic 
tanks. 4 

Table 2.5 shows that there has been a net decline in MOE'S regional 
compliance personnel establishment in the past five years, despite the 


growing workload. Interestingly enough, MOE total person-years have not 


MINISTRY OF THE ENVIRONMENT DATA ON COMPLIANCE EXPENDITURES 


Expenditu 
($000' 


LOII=76 
LOG= J 
LOT 7/=76 


1978-79 


TABLE 2.5 


AND PERSON-YEARS 1975-76 TO 1979-80 


res Industrial Municipal & Private 

s) Abatement Abatement MOE Total 
2,662 4,065 23.5, 216 
Speke) 5, 360 240,286 
5,642 LpO5Ss 269,946 
SUS Wppeekehs) 283,316 


Person-Years 


LOI 5=76 


LOT O= a7 


2997 =7 8 


ID7s=/9 


1979-80 


Source: 


134 PAPA 1,459 
130 210 1,431 
27 Los 1,398 
13Z 201 L339 
128 190 1,506 


Data provided by Ontario Ministry of the Environment. 


declined but rather have increased particularly in 1978-79 and 1979-80. 
While some of this increased personnel may indirectly help the compliance 
process, the overall picture which emerges is one of declining support 
for MOE's compliance activity, the heart of which is field inspection 
personnel. The expenditure data in Table 2.5 is more difficult to inter- 
pret. It shows significant increases for industrial abatement and muni- 
eet eguc private “abatement, over the full five-year period, but.a virtual 
decline (especially if one uses constant dollars) in 1978-79 and 1979-80. 
This suggests that MOE bore a healthy portion of the burden of the over- 
all Ontario expenditure restraint program in recent years, a situation 
parallel to that of the federal Department of the Environment.-© In 
total, one is entitled to conclude that environmental concerns have not 
been a high priority and that within MOF the inspection capability has 
declined despite increased workloads and public criticism of MOE's recent 
efforts. 

The inspection picture which emerges is one of an unplanned and of- 
ten unsystematic operation. Regional offices are being given increased 
duties but with fewer resources to carry them out. Regional and district 
officials bemoan the relative lack of planning in their work. > They 
are certainly aware that any inspection process cannot be fully "system- 
atic." It must always be partly reactive and respond to its clientele 
and to the communities and regions it serves. They tend to agree however 
that MOE's practices are on balance too reactive. We will see in Chapter 
3 that when compared to the Ministry of Labour this view seems to be a 


valid one. 


2.41 


It is useful at this point to relate the perceived patterns of the 
regional office workload to our earlier emphasis on the bilateral nature 
of the MOE compliance relationship and philosophy. A large part of the 
field work consists of responding to complaints from citizens. This is 
the "unplanned" part of the field work but it also represents a potential 
third party public presence which is not taken advantage of in the com- 
pliance process. For example, there does not appear to be any systematic 
way in which the complaints are assessed and used to feed back regularly 
(assisted by computer data) into subsequent inspections and follow-up ac- 
tion (especially the latter) once an approval has been implemented for 
the first time. 

The information collected and aggregated by MOE for its compliance 
activity seems to have some other curious omissions in addition to that 
of the volume and pattern of public complaints and the failure to link 
these to planned inspection cycles. One further example concerns the 
question of the size of firm or municipality. Information on compliance 
is kept on a regional basis and by industry sectors, but apparently none 
on the size of firms or municipality. One would intuitively think that 
the size of a firm would be an important variable in its capacity to com- 
ply, and therefore that compliance data on this variable would he useful 
to have. 

A further weakness, only recently rectified, has been MOE's failure 
to maintain cumulative compliance data over the past several years. When 
we asked MOE for annual compliance data for the past five years, we were 
advised that such data were not collected. Instead, we were given data 
for the last five quarters. It is difficult to imagine how any sense of 


direction could emerge in the absence of such basic information. 


Opinion varies, of course, as to the impact of the size of firm, 
company, or municipality on the inspection process. Inspectors assert 
that it makes no difference to the frequency of inspection or to basic 
methods of inspection.e On the other hand, at the approvals stage differ- 
ences do emerge, primarily because many small firms will often lack the 
technical expertise that large firms possess. MOE officials find them- 
selves having to be more conscious of cost implications for small firms 
and (municipalities) and are frequently engaged almost as unpaid consul- 
tants to these firms. Many owners of small firms are also more apt to 
complain to their local MPP or to the Minister to get the MOE "off his 
back." 

Inspectors are quite conscious of the overall "soft push" compliance 
philosophy of MOE and try first to secure voluntary corrective action by 
the establishment involved. They are aware that they are more ombuds- 
men than policemen in their inspection role. A compliance routine ex- 
ists which has many sensible features to it but which also contains many 


anomolies which deserve explanation and reform by MOE. 


Background and Qualifications of Inspectors 

All senior industrial abatement officers in the field are 
engineerse- Senior municipal and private abatement officers are chemical 
engineers.- Most junior level technical personnel in the field are hired 
from technical programs in community colleges. While data over several 
years are not available, the opinion of several officials interviewed is 
that semi- or professional personnel now come from a somewhat wider range 
of career backgrounds whereas in the early 1970s, when environment 
programs were in their infancy, field personnel came almost exclusively 


from industry. 
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In 1981, the average ages and years of experience and the upper 


salary limits for MOE field staff were as follows: 


Age Years Experience Upper Salary 
Field Inspector so 8 25,004 
Field Supervisor 39 14 26,149 
Field Engineer 39 9 257,750 


There has been very little turnover of staff. Environmental inspectors 
tend to be much younger than their counterparts in the Ministry of La- 
bour. One does not detect, however, amongst this reasonably youthful 
corps, any particularly strident environmental missionary zeal as has 
often been said about the core of EPA inspectors in the more adversarial 
context of American environmental regulation.” ° Ontario's now experi- 
enced inspectors seem to have settled into their jobs in a workmanlike 
fashion- Few complaints about low morale were encountered in our meet- 
ings with field personnel, though there were, as noted above, concerns 
about increased workloads amidst declining resources. Salary levels are 
not a particularly good basis on which to infer either regulatory prob- 
lems or successes. There are obstacles raised by the low salary levels 
to future career advancement for regional officials. Thus it is possible 


to envisage that turnover may be a much greater problem in the future. 


Information and Evaluation in the Overall Compliance Process 

Further insights into the environmental implementation process can be 
gleaned through a consideration of the kinds of information communicated 
between the field offices and headquarters and through the way MOE at- 


tempts to evaluate itself. Both information flows and evaluation efforts 
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tell us a little about how and on what basis MOE tries to answer the fin- 
al but always difficult question about implementation, namely, "Have we 
been successful in achieving environmental and regulatory objectives?" 

As to basic, formal, non-financial information flows, MOE field offices 
are required to send periodic summary information to Toronto on program 
approvals, control oxders, prosecutions, and information on the particular 
high priority or contentious problems of the day. A recent example of 
the latter is waste disposal sites where inspections have been increased. 
In addition, of course, Toronto is regularly receiving monitoring data on 
the Ontario air pollution index. Contained within the information noted 
above would be data (from approvals and orders) on the cost to the pri- 
vate sector of the installation of abatement equipment. Such data focu- 
ses on an issue of growing importance in an era wren there is political 
concern about the economic costs of social regulation. 

A further characteristic of MOE'sS basic information system is that it 
is not nearly as computerized as the Ministry of Labour's has become. As 
noted above this has limited MOE's ability to put its inspection visits 
on a systematic cyclical basis. 

It is also instructive to note one further area of data which is not 
a normal part of information flows and exchange but which may be more im- 
portant as the regulation of toxic substances increases. ‘“'hese data con- 
cern inventory information on chemicals in use, including volumes and lo- 
cations. Some data of this kindare always collected as a part of the ap- 


provals process but are generally viewed as confidential in nature as 


protected by law. This protection extends to the point where the data could 


not be shared or given to federal authorities to assist in the develop- 


ment of the federal Environmental Contaminants Act. Meanwhile, feder- 
al offices are collecting mounds of separate data under this Act, much of 
which goes unexamined. The question of data about chemicals is a useful 
example of an issue stressed in Chapter l, namely, the capacity of inter- 
ests to marshal principles in a selective way. The principle of the 
"avoidance of duplication" is utilized to ensure that the federal govern- 
ment does not have its own inspectors. But duplication quickly becomes a 
virtue when it comes to the assembly and collection of basic data on the 
marketplace by both levels of government. At the same time many firms 
complain about the "paper burden" of government. 

How then is MOE's information base used for evaluation? How does 
headquarters know that all is well in the regions? How do Ontario citi- 
zens and their elected representatives know that regulation is carried 
out effectively and efficiently? ‘The simple answer is that no one knows 
with much certainty the answer to such questions. Is this because MOE 
environmental managers are incompetent and cannot practise "management hy 
objectives" as the efficient private sector does? Anyone who thinks that 
this is the cause of the environmental malaise has little comprehension 
of politics, public policy, or Management. The dilemmas of evaluation are 
real because, as Chapter 1 has shown, the goals and normative concerns 
are numerous, are rarely ranked in any explicit way, and are £requently 
in conflict with one another. Process and purpose are entangled ina 
maddeningly untidy way. 

These dilemmas can be illustrated with some examples, some of which 
are gleaned from the way MOE presents its accomplishments to the world in 
its annual reports. The first example concerns prosecutions. MOE's an- 


nual reports scarcely mention prosecutions. This is because prosecutions 


are relatively rare and are genuinely viewed by MOE officials as evidence 
of failure rather than _ success. Moreover, prosecutions cannot be 
launched against those who are otherwise complying with a control order 
or an approvale MOE's compliance philosophy operates on the basis of the 
approvals process and regulation by negotiation. On the other hand, some 
critics would judge MOE's success to be greater the more successful pro- 
secutions there are. These conflicting views are informed by different 
implicit models about both regulatory success; about what produces reli- 
able permanent change in human behavior; and about where the relative em- 
phasis between the carrot and the stick should lie. 

A second example concerns data on volumes of approvals. The 1979-80 
MOE annual report notes that MOE processed twelve percent more applica- 
PionseLor aunaustrial certificates of ‘approval in 1979-80 than in 1978- 


79.27 


The question arises: Is this evidence of greater efficiency 
(more work done with the same number of staff) or a less effective opera-~- 
tion since less time is devoted to assessing each approval? 

A third example concerns data on private sector costs. The 1979-80 
annual report notes that the costsof control equipment installed amounted 
to over 78 million dollars for air applications and over 101 million dol- 
lars for water SOMLicea whee Given that these data are for one year 
only they tell us little. But even if data for several years were pre- 
sented, its interpretation would be contentious. For example, data show- 
ing higher private sector costs per application could be viewed by some 
persons as evidence, if not of ultimate regulatory success, then at least 


of regulatory vigour. For others, lower private sector costs per applica-~ 


tion would be evidence of both success and economic prudence. On the 
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other hand, such data over several years (say a decade) could simply mean 
that the expensive control equipment was now installed and "second gener- 
ation" environmental "fine tuning" (by definition, probably less costly) 
waS now under way. 

This last example illustrates the importance of the time period se- 
lected for the evaluation of implementation and raises the age-old analy- 
tical question of how one assesses the final effects of regulatory action 
from proxy or indirect effects. For example, the 1979-80 annual report 
plots the Ontario Air Pollution Index, a measure of ultimate effect over 
a ten-year period. It shows a steady downward trend on a province-wide 
basis, an indication of regulatory success.“ 

Other possible indicators, including most of the earlier examples ci- 
ted above, are, at best, indirect indicators or eritevins Moreover, few 
of them assess process questions such as the quality of environmental 
hearings or the fairness of the approvals process (that is, the capacity 
to take into account the unique circumstances of firms and municipali- 
ties). 

We cite these examples (and there are many more) not to suggest that 
evaluation is impossible or that MOE officials are without regulatory 
worth. Rather, we point out in particular concrete ways how implementa- 
tion and enforcement are activities embedded in a world of very real con= 
flict about ideas. These conflicts defy our normal inclination to view 


the regulatory world as one of benign "valueless" routine. 


CONCLUDING OBSERVATIONS 

Our analysis of Ontario's environmental standard-setting, implementa- 
tion, and enforcement has not covered all aspects of MOE's activities. We 
have out of necessity had to deal with selected but, we think, represen- 
tative aspects of its regulatory role. The analysis leads to several 
broad conclusions and issues for reform. Several of these are best seen 
in the light of comparisons of practice within the Ontario government it- 
self. Some of these are not fully examined: until Chapter 3 and 4 of this 
study but are appropriately referred to here as part of the analysis of 
the environmental sector, since they relate to some inadequacies in cur- 
rent MOF practices. 

The central dilemma of environmental regulation in Ontario was stres- 
sed in our review of the main provisions of the statutes. These statutes 
include a general prohibition clause and provide for prosecution of those 
who violate the standards which are derived from the authority of the 
statute. At the same time, prosecution cannot occur if individual firms 
or institutions are complying with approvals and orders. The approvals 
process essentially involves a myriad of individual contractual bargains 
reflecting the different circumstances of each firm or municipality and 
the different time periods involved to allow compliance to occur. The 
general rules and the specific case situations are of course not always 
in conflict but at any point in time they frequently can be. Neither the 
standard-setting nor the implementation activities of MOE can avoid deal- 
ing with these conflicts. The contradictions are inherent in the statute 
and in the very nature of social regulation and its economic consequences 


on private decision-makers. 


It is apparent that in offering our own concluding observations we 
are caught on the horns of the same dilemmas. We therefore can only sug- 
gest a number of interconnected issues of concern that affect and involve 
the efficiency and effectiveness, and the process and purpose, of regula- 
tion. In Chapter 5 we will link these issues to all three sectors exa- 


mined in this study. 


Standard-Setting 

MOE's standard-setting processes have evolved with experience but (in 
comparison with the Ministry of Labour's recent practices) involve too 
closed a process with grossly inadequate opportunities for public in- 
volvement. This presents a paradox even within MOE since the Ministry 
has accorded far more public input into decision processes regarding sin- 
gle projects (under the environmental assessment legislation) than it has 
for the more general standards and guidelines which govern them. 

MOE's practices should be revised at least along the lines now prac- 
tised by the Ministry of Labour. There should be greater statutory as- 
surances built in to ensure that groups and communities can comment upon 
proposed standards and guidelines and that MOE must then publicly respond 
to the written submissions and the presentations made to it. 

It is essential that these processes apply to guidelines as well. It 
is likely that more of the proposed air "standards" will have the charac- 
teristics of guidelines because of greater scientific uncertainty. On 
the water resources side, guidelines and objectives have always been re- 


lied upon. Guidelines, however, have a legally less secure position in 


the processes used by the Ontario government. This is unjustifiable 
since guidelines often seem to have the same effects as regulations in 
practice. 

When presenting its proposed standards for public comment, and later 
when responding to public briefs, MOE should be required to include, and 
make available to the public, its background scientific and technical 
papers (or a summary of them) and data or other arguments on which it as- 
sessed the economic and financial effects (costs and benefits) of these 
proposed standards or guidelines. The claimed benefits, costs, and tech- 
nical controversies of proposed standards and guidelines have clearly 
been a part of the "private" politics of regulation. There is, there- 
fore, no reason why they cannot and should not be part of the public pol- 
itics of environmental regulation. 

There is of course one clear consequence of these procedural sugges- 
tions, namely, that it will take a longer period of time to make regula- 
tions. The process will by definition be slower, but hopefully more de- 
liberate and publicly informed than it has been, especially as it begins 
to deal with the mammoth world of toxic substances. 

A corollary to the procedural reforms is the question of the need for 
an advisory council or similar intermediary body to provide a basis for 
more constant non-governmental involvement in environmental policy and 
regulation. On balance, we believe such an advisory council would be 
useful. Its mandate could be similar in nature to that of the Advisory 
Council on Occupational Health and Occupational Safety which advises the 
Ministry of Labour. The council's role could be especially useful in an 


important respect. It could help suggest priorities for dealing 
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with future environmental hazards. This is a difficult but, essentiat 
task and is the subject of a separate study by the authors prepared for 
the Royal Commission on Asbestos. The council's work in this respect 
would have to be closely linked to that of the Advisory Council on Occu- 


pational Health and Occupational Safety (examined in Chapter 3). 


Implementation and Enforcement 

We have stressed in this chapter that MOE's overall compliance philo- 
sophy is less clear and articulate than that of the Ministry of Jiabour. 
this may be partly attributed to the fact that MOE has not been subjected 
to the search light of public criticism, especially by a commission of 
inguiry as has the Ministry of Labour. MOF has certainly been an object 
of controversy throughout its brief history but not in the focused way 
that the Labour Ministry has been. As we noted in Chapter 1, the Minis- 
try of Labour's "internal responsibility system" was the central philoso- 
phical premise of the Ham Commission, and was the reason for its recon- 
mendation that compliance be centred in the Labour Ministry rather than 
the Ministry of Natural Resources where jurisdiction over the safety of 
mines had previously resided. 

It is essential to stress, however, that a far more important reason 
for the different state of MOE's compliance philosophy is that MOE must 
function in what is effectively a direct bilateral regulatory relation- 
ship with its main client, the industrial firm (or other establishment 
concerned). In contrast, the Ministry of Labour must interact in a 


multi-lateral way in a labour-management nexus that forms the fulcrum of 


the responsibility system in occupational health and safety. Public in- 
terest groups cannot be viewed in practical or political terms to be the 
"third party" in the environmental field as unions are in the labour 
field. Individual citizens do, of course, complain to MOE offices about 
environmental problems, but we have pointed out that these complaints do 
not appear to be fed back in any systematic way into the MOF inspection 
cycle. In short, there is no well-developed third party in environmental 
compliance with anywhere near the degree of power or organized presence 
as is provided by unions in the labour field. There is, moreover, no 
natural well nurtured alliance between unions and public interest groups 
whose interests and concerns about health and safety might otherwise, at 
least in theory, have much in common. 

Because of this fundamental political fact there is far less actual 
presence of, or potential for, the role of "internal responsibility" sys- 
tems, or self-policing, in the environmental field than in the labour 
field. This affects compliance in important ways. It. could, for examn- 
ple, suggest that, ceteris paribus, visible and frequent inspection is 
more of a necessity in the environmental field than in the labour field. 
This need for more inspection would be true especially if alternative in- 
struments or approaches were not available or were politically unattrac- 
tive. For example, it has often been suggested, as noted in Chapter 1, that 
economic incentives be used for some kinds of effluents. Industries 
would be forced to internalize pollution costs in this "economic" way. 
Politically, however, it requires governments to sell the idea of "pollu- 


ters paying to pollute," a concept not easily marketed by politicians. 
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Because these quasi-market remedies are unlikely to be politically 
effective and because of the bilateral nature of environmental regula- 
tions, we believe that visible inspection is an even more essential ele- 
ment of environmental compliance than in the labour field. 

Our research and the above-noted normative considerations both sug- 
gest that MOE's inspection system is inadequate in two major ways. First, 
the system of inspections and inspection cycles should be put on a more 
computer assisted basis to allow for less ad hoc, unplanred inspection 
activity and to allow for far more follow-up inspections once approval 
certificates have been complied with in the first instance. Second, sig- 
nificantly increased staff resources are, in our view, clearly necessary 
if MOE regional offices are to be more actively engaged and are seen to 
be so engaged in the increased inspection activity called for above. 
This is especially necessary in the realm of waste disposal sites, chemi- 
cal inventories and use, and toxic substances generally. MOE's recently 
established Hazardous Contaminants Office is obviously a step in the 
right direction but needs to be given far more political support within 
MOE than it presently has. We have drawn attention to the relative de- 
cline in the MOE person-year compliance establishment in recent years de- 
spite the inadequacies in the inspection activity described above. We 
know of no scientific answer to the question of "how much" new field 
staff is needed. However, we can see no viable alternative to increased 
inspection capability given the bilateral nature of the compliance rela- 
tionship and the new demands for compliance which we think MOE should be 


required to meet. 
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The analysis in Chapter 4 of the asbestos in Ontario schools case 
Shows that the regulation of waste disposal sites is a decidedly weak 
link in the environmental chain both at the standard-setting end and es- 
pecially at the implementation end of the regulatory continuum of activi- 
ties. 

In respect of the aerate csia of chemicals and the successful future 
operation of the federal Environmental Contaminants Act, we see little 
likelihood of progress as long as there are legal obstacles between fed- 
eral and provincial sharing of data on chemical inventories or patterns 
of use, both for new and existing chemicals. 

We also note that there is a fundamental lack of even the most basic 
elements of accountability when both federal and Ontario official reports 
fail to provide any information which would inform Canadians about whe- 
ther the provincial governments are adequately enforcing federal environ- 
mental regulations. MOE carries out inspections for the federal govern- 
ment but it is an added inspection task on top of an already burdensome 
compliance load. There is little public basis on which to be confident 
that it is being done well. 

In leaning strongly towards a need for a much greater MOE inspection 
capability, we are also taking into account a further reality, stressed 
throughout this chapter, namely,that the "object" of inspection is not a 
homogeneous firm, but rather numerous types of firms operating in differ- 
ent production, physical, and economic circumstances. This will always 
mean that regulation in this field will be a process involving numerous 
discrete and unique bargains. It is the bilateral nature of these bar- 
gains that makes inspectors and regulatory "cops" more necessary in this 


field relative to other regulatory domains. 
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OCCUPATIONAL HEALTH AND SAFETY REGULATION AND IMPLEMENTATION 


The second regulatory realm to he examined is that of occupational or 
workplace health and safety. In contrast to the environmental field 
which has thus far escaped study by public inquiry, the workplace regula- 
tory sector in Ontario has been the subject of two inquiries since 1975, 
the Ham Commission and the Burkett Inquiry. Both were inquiries 
about safety in mines but inevitably cast their analytical net to the 
broader field of workplace health and safety. Partly as a result of 
these inquiries, particularly the Ham Commission's work, the concepts, 
ideas, and practices involved in occupational health and safety have re- 
ceived a more focused debate and have been the object of more concerted 
efforts at reform. 

The organization of this chapter parallels that of Chapter 2. We 
first review some of the basic concerns of the Ham Commission which set 
the scene for present Ontario legislation. We then provide a brief legi- 
slative and institutional profile. The standard-setting process is then 
examined, followed by an analysis of implementation and enforcement. 
Finally, we offer some concluding comments about the occupational health 
and safety sector, keeping in mind the physical and institutional links 


with the environmental sector. 


In general, workplace health and safety has a longer regulatory his- 
tory than environmental regulation. Public policy was directed to legi- 
slation on workers' compensation to help those already the victims of in- 
dustrial work-related injuries.? These programs were accompanied by 
educational activities to help prevent accidents. Legislation was also 
developed in what is now called the traditional safety fields, usually 
under several different statutes, to cover mining, construction, and gen- 
eral industrial safety. Only in the late 1970s was legislation adopted 
which focused on health hazards in the workplace as opposed to the previ- 
ous emphasis on immediate physical safety hazards. 

The Ham Commission in particular was a forceful catalyst for change. 
It was critical of the breakdown and/or absence of what it called the 
“internal responsibility" system within industry and the lack of juris- 
dictional focus within the Ontario government. These criticisms led to 


the consolidation of occupational health and safety activities in the 


Ministry of Labour in 1976, and the passage of The Occupational Health 


and Safety Act in ie7ee. 


From the 1920's onward, three Ontario ministries had major responsi- 
bilities for occupational safety. Development of legislation, inspection 
and enforcement pertaining to industrial establishments and construction 
were carried out by the Ministry of Labour, while that pertaining to min- 
ing was carried out by the Ministry of Natural Resources. Occupational 
health support services were provided by the Ministry of Health. 

The system of occupational health and safety was hased then on the 
assumption that the employer was legally and financially responsible for 


the health and safety of workers; that this was the sole responsibility 


of management; that industry was largely capable of regulating itself and 
willing to do so, and that the role of the inspectorate was to encourage 
and support this self-regulation. This system largely excluded workers 
from a share in regulating occupational health and safety. It underesti- 
mated the clash between safety and profits in the priorities of manage- 
ment, and it accepted a relatively weak role for government. The conse- 
quence was weak regulations with a great deal of discretion left to the 
inspectorate. 

The Ham Commission stressed that there was no established means hy 
which workers could assess conditions of work or throvgh which the in- 
sight derived from workers' collective knowledge and experience could be 
utilized in monitoring and preventing health and safety hazards. It re- 
commended the establishment of joint labour-management health and safety 
committees and the appointment of worker-auditors. 

The basic function of the worker-auditors, selected from experienced 
workers, was "to contribute to management and subsequently to the mining 
inspectorate the judgements of experienced workers on conditions pertain- 
ing to health and safety in the operations designated for such re- 
view."> The worker-auditors' role was to be an advisory one: "The in- 
tention is to provide management with an additional form of audit of op- 
erations while informing the mining inspectorate of the details of the 
review."° The joint labour-management health and safety committees 
proposed by Ham were also to be given other consultative and advisory 
roles. They would ke concerned with policies, system performance, opera- 


tions, and conditions rather than specific safety and health problems. 


Ham was also concerned that the inspectorate capability was lacking. 
He felt the inspectorate should have "not only the professional capacity 
to comprehend the fvll range of mining operations but also the standing 
to influence the commitment of senior management to the effectiveness of 
the internal responsibility system." These attributes were not present 
in the then existing regulatory regime. As a group, the inspectors were 
not accorded a high status in the system. This made it difficult to re- 
cruit and retain qualified people. Within the various Gepartments invol- 
ved, the number of inspectors was usually inadequate for the task given 
to them. In discussing the Mines Engineering Branch Inspectorate then in 
the Ministry of Natural Resources, the Ham Report said: 

«eethe inspectorate has, in the Commission's view, 

been understaffed and inadequately funded for its role 

both in accident prevention and protection of ‘the 

health of workers, and no doubt these circumstances 

have affected its morale. / 
The Ham proposals saw the new role of the inspectorate in the context of 
exposing the whole inspection and regulation process to worker scrutiny 
and advice. 

The recommendations of the Ham Report triggered a process of consoli- 
dation of all Ontario health and safety legislation. Acting on Recommen- 
dation 117 of the Commission, the government established, on December 16, 
1976, an Occupational Health and Safety Division in the Ministry of La- 
bour that was charged with responsiblity for: The Industrial Safety Act, 
i971; The Construction Safety Act, 1973: The Mining Act, Part IX 2 SPine 


Silicosis Act; and The Employee Health and Safety Act, 1976, which resul- 


ted in the establishment of the Division itself. On December Gy, LoL S; 
The Occupational Health and Safety Act (Bill 70) received royal assent 
and replaced all of the aforementioned statutes. © 

Although many of the concepts incorporated into The Occupational 
Health and Safety Act are rooted in the Ham Report, the legislation was 
drafted to cover a much broader constituency than workers in mines. Ac- 
cordingly, many of the recommendations made by Ham, ine partdcular those 
concerned with special circumstances existing in mines, were not included 
in the 1978 statute. Other differences include the role of worker-audi- 
tors and health and safety committees. We will examine these briefly. 

The concept of worker inspection, as conceived by Dr. James Ham, was 
altered by the Act. While Dr. Ham suggested that at least two of the 
worker members of the health and safety committees ke worker-auditors, he 
concluded that it would be "inexcusable for problems to be presented to 
the health and safety committee or to the mines inspection branch hefore 
the internal system of direct responsibility has been given the Oppertun= 
ity to act."" The suggestion of worker inspection hy Ham was designed 
to provide for correction of workplace anomalies by management, but accor- 
ding to the Burkett Inquiry, "the current method of worker inspection 
weakens the relationship between the worker-inspector (auditor) and the 
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first line supervisor, as contemplated by the Ham Report. 
proach proposed by Dr. Ham integrated the system of worker inspection 
with the supervisory function by moving the focus for correction of ha- 
zards away from health and safety committees to the supervisor. However, 


according to the Burkett Inquiry the legislation has tended "to move the 


focus for the resolution of workplace anomalies from the direct responsi- 


Jd 


bility system to the health and safety committee." Ham had categori- 


cally recognized the "prerogative of managerial responsibility" and had 
not recommended that health and safety committees assume decision-making 
authority with respect to the performance of work. Rather, committees 


were seen as "means of improving the quality and sensitivity of the deci- 


res 


sions emanating from the direct responsibility system. The Burkett 


Inquiry maintained: 


-eehealth and safety committees continue to operate at 
the pragmatic level....Health and safety committees which 
are primarily concerned with the identification and cor- 
rection of workplace anomalies carry with them the poten- 
tial to foster negative worker attitudes and to reinforce 
the adversarial mentality....-If a committee deals with 
worker-initiated complaints to the exclusion of other ac- 
tivities, the worker and his representative find them- 
selves in the ongoing role of initiator, and management 
finds itself in the ongoing role of responder.13 


As envisaged by the Ham Report, the more vital role of health and safety 


committees was to reach beyond the identification and correction of spec- 
ific workplace conditions and support the direct responsibility system by: 


- providing a mechanism through which workers contribute 
to the formulation of policy and programs, the assessment 
of new facilities, equipment and processes and the set- 
ting of safety goals and objectives. The understanding, 
attitude and commitment of the worker, as a critical par- 
ticipant in the direct responsibility system is thus im- 
proved. 


- providing a mechanism by which worker insights and con- 
cerns with respect to management policies, programs and 
the working environment are communicated to manage- 
ment.14 


According to the Burkett Inquiry, committees have failed to reach heyond 
specific workplace conditions because to some extent the statutory frame- 
work put in place has burdened health and safety committees with specific 
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In addition to the basic concepts embedded in the Ham Commission re- 
port, it is essential to keep in mind in this chapter the other concerns 
set out in Chapter 1. We stressed there the absence of any agreed theory 
of accident causation! ® in the realm of traditional safety concerns and 
indicated how differences in views and practice emerged from efforts to 
conceptualize the even broader realm of occupational health and safety. 
One view saw it as a problem of "man at the centre" where the presumption 
of blame rests more on the worker. A contrary view sees "work at the 
centre,"1/ where the presumption of blame rests more on the nature of 
work itself and hence on the production system. These views in turn were 


18 
closely linked to broader ideological criticism,of, or a defence 


Bes? 55 i bara ch and the profit motive. 

The analysis in Chapters 1 and 2 has also alerted us to the important 
political and institutional fact that the occupational health sector in- 
volves much more of a multilateral or tripartite (business, labour, and 


regulator) set of fundamental relationships as opposed to the hilateral 


one in existence in the environmental field (industry and regulator). 


ONTARIO. LEGISLATIVE AND INSTITUTIONAL PROFILE 

The Occupational Health and Safety Act is the statutory foundation 
for regulating health and safety aspects of the workplace in Ontario. 
Evolving out of the statute's basic concept of "internal responsibility" 
are specific sections dealing with the rights and responsibilities of em- 
ployees and workers, the worker's right to refuse hazardous work, the es- 
tablishment of joint health and safety committees and representatives, 


and the control of toxic substancesnc® 


Anong the employers' responsibilities set out in the Act are the re- 
quirement to provide the employee with proper information, instruction, 
and competent supervision hy qualified persons. The workers' responsi- 
bilities include following safe work practices, using protective equip- 
ment as required by his employers, and a duty to report hazards or con- 
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traventions of the law to his supervisor. 

Procedures are set out for the worker and the employer to investigate 
and resolve the circumstances of a refusal to work. If a stalemate en- 
sues, a Ministry of Labour inspector must be called in to investigate and 
help resolve the situation. Reprisals ky the employer against a worker 
who refuses work according to these provisions are not allowed. 

A joint health and safety committee must be established in work- 
places with twenty or more workers, except on construction projects, in 
offices and retail stores, residential buildings, libraries, museums, art 
galleries, restaurants, hotels, motels, licensed premises, theatres and 
clubs. If the employer and the workers cannot agree on the establishment 
of a joint committee, the Minister can be requested to order the appoint- 
ment of a committee or representative. In any case, a committee is re— 
quired if a substance designated hy regulation is used in the workplace 
or where. a Ministry order for control of a toxic substance is in efsecus 
Many small businesses may not have to establish committees or appoint 
representatives, but where there are fewer than twenty workers, voluntary 
committees may be established. 

Both committees and representatives have rights to information on po- 
tential hazards and to inspect the workplace, and duties to participate 
in the investigation of accidents and refusals to work. Both can make 


recommendations to the employer but have no authority to enforce them. 


We will refer to the functioning of these committees in our analysis 
of implementation and compliance. We shall do so, however, only in the 
context of how their role alters the job of Ministry of Labour inspec- 
tors. A study of the committees per se was deemed to be beyond the scope 
and the resources of this study. 

In contrast to environmental legislation, the Act explicitly empowers 
tnesMinistry of, Labour to control ‘the use,jof toxic. substances’ in the 
workplace, including provisions for the "designation" of specific sub- 
stances for separate regulation. The Act specifies that substances new to 
Ontario cannot be introduced into the workplace unless permitted by the 
Ministry of Labour. 

These are the general provisions in the Act but it is also necessary 
to appreciate in some detail the specific powers conferred by the sta- 
tute. Section 7(6) sets out the powers of the worker health and safety 
representative. He or she may inspect the physical condition of the 
workplace not more than once a month or at such intervals as a Director 
may direct. The employer is obliged to provide the representative with 
such information and assistance as may be required. The health and safe- 
ty representative is also given the power in section 7(7) to identify 
"situations that may be a source of danger or hazard to workers" and to 
make recommendations or report his findings to the employer, the workers, 
and the unions representing the worker. Section &(2) confers similar 
powers on the joint health and safety committees required under the Act. 


These are examined later in the chapter. 
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Section 20 of the Act confers powers on e Director (of the Ministry 
of Labour) to control toxic substances which are used or intended to be 
used in workplaces and where such substances "in the opinion of the pi. 
rector" are likely to endanger the health of a worker. A Director may 
order the employer by notice in writing that the use of such a substance 
be prohibited, limited, or restricted in such manner as the Director spec~ 
ifies, or is subject to specified conditions regarding administrative 
control of work practices, engineering controls, and time limits for com- 
pliance. Employers may appeal such orders within fourteen days to the 
Minister. No hearing is required prior to issuing an order, nor is one 
required in any appeal procedure. 

Section 20(8) specifies the matters to be considered in making such a 


decision or order. These are: 


(a) the relation of the agent, combination of agents or 
by-product to a biological or chemical agent that 
is known to be a danger to health; 

(b) the quantities of the agent, combination of agents 
or by-product used or intended to be used or pre-~ 
sent; 

(c) the extent of exposure; 

(a). .the availability) chm euner) | processes, agents or 
equipment for use or intended use; 

(e) “data regarding the effect. of the process or agent 
on health; and 

(£) «-any- criteria .or guide with respect ‘to the exposure 
of a worker to a biological, chemical or physical 
agent or combination of such agents that are adop- 
ted by a regulation. 


We will relate these criteria in our discussion of the role of cost-bene- 


fit analysis later in the chapter. 


Another important power regarding toxic substances is the provision 
in section 21(1) that except for purposes of research and development, no 
person shall manufacture, distribute, or supply any new such substances 
untess he first, submits .to a Director notice of his intention, to do so. 
Section 21(2) then provides an assessment process.e It states that: 

Where in the opinion of the Director, which opinion shall 

be made promptly, the introduction of the new biological 

or chemical agent or combination of such agents referred 

to in subsection (1) may endanger the health or safety of 

the workers in a work place, the Director shall require 

the manufacturer, distributor or supplier, as the case 

may be, to provide, at the expense of the manufacturer, 

distributor or supplier, a report or assessment, made or 

to be made by a person possessing such special, expert or 

professional knowledge or qualifications as are specified 

by the Director, of the agent or combination of agents 

intended to be manufactured, distributed or supplied and 


manner of use including, the matters referred to in sub- 
elauses?-28'\G1))(1) (i) to. (vid). 


In principle this section is similar to the early warning provisions of 
the federal Environmental Contaminants Act outlined in Chapter 2 although 
it is related to workplace health effects as opposed to the broader en- 
vironment. We will identify particular problems of compliance with this 
section, problems tied to the inexorable links between environmental and, 
occupational hazards. 

The Occupational Health and Safety Act also gives the Lieutenant Gov- 
ernor in Council the authority to make regulations in numerous other de- 
tailed aspects of safety and health in the workplace. These are listed 
in Appendix B. It is important to stress that the Act itself does not 
specify the processes required to make these regulations except in re- 


spect of paragraph 14 on "designated substances." 


Section 22 prescribes that to designate a substance,the Minister 
(a) shall publish in The Ontario Gazette a notice stating 


that the substance may be designated and calling for 
briefs or submissions in relation to the designation; 


(b) Sst publish in The Ontario Gazette a notice setting 

forth the proposed regulation relating to the desig- 

nation of the substance at least sixty days before 

the regulation is filed with the Registrar of Regula- 

tions. 
A designation process has been begun by the Ministry of Labour concerning 
seven substances, including ashestos. This process will he examined in 
the section on standard-setting. 

The Act calls for certain penalties for contravention of the Act or 
regulations. The penalties set out in section 37 include a fine of not 
more than $25,000 or imprisonment for a term of not more than twelve 
months, or both. 

There are other detailed provisions in the Act to which we will refer 
later. These include the workers' right to refuse work where his health 
and/or safety are endangered. The point to stress in this brief statu- 
tory profile is that in both the standard-setting and implementation/en- 
forcement realms, the statute contains the seeds of its own ambiguity and 
conflicts and thus reflects the stated and unstated compromises which 
led to its passage in the post-Ham Commission environment in 1978. We 
will point these out in several of the sections below when we discuss 
further the role of worker auditors, inspectors, the relations hetween 
branches of the Ministry of Labour, and the role of prosecutions in the 
context of the "internal responsibility" philosophy enunciated by the Ham 


Commission. The Occupational Health and Safety Act is a complex statute 


whose effects defy easy analysis. 
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In terms of organization the legislative and policy changes have re- 
sulted in the establishment of the Occupational Health and Safety Divi- 
sion in the Ministry of Labour, headed by an Assistant Deputy Minister. 
The Division is composed of six branches: Industrial Health and Safety, 
Construction Health and Safety, Mining Health and Safety, Occupational 
Health, Standards and Programs, and Special Studies and Services (see 
Chart 3.1). The first three assume responsiblity for developing and de- 
livering field health and safety services to workers and employers while 
the remaining branches provide general support and consultant services to 
the line branches. In the main, the Industrial, Construction,and Mining 
Branches are engaged in: 


(a) inspection of work premises and practices for compliance with 
health and safety legislation; 


(b) advising and counselling employers, workers, and suppliers of 
materials and equipment on the requirements of the legislation 
and more generally on health and safety concerns; 


(c) enforcing the legislation; 


(da) maintaining descriptive records of Branch activities and the 
problems dealt with; and 


(e) contributing to the development of policy and legislation.21l 
A more detailed examination of the tasks, responsibilities, and operations’ 
of each of these branches will be presented in our analysis of implemen- 
tation and enforcement later in the chapter. 

The new legislation also ied to the establishment of the Advisory 
Council on Occupational Health and Occupational Safety (ACOHOS). The 
Council consists of between 12 and 20 part-time appointed persons drawn 
from labour, business, and scientific and professional groups. It has a 


general mandate to advise the Minister of Labour regarding the programs 
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Source: Ministry of Labour, Written submission to the Royal Commission on 


Asbestos, #43, February 1981, p- 28 (appears as Chart 1 therein). 
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of the Ministry of Labour in occupational health and safety, including ad- 
vice on matters brought to the Council's attention by outside groups and 
citizens. Now ending its third year of operation, the Advisory Council 
has tendered advice'on such diverse issues as policies and principles for 
occupational health and safety programs for small estaklishments, poli- 
cies and principles concerning economic impact analysis of occupational 
health and safety statutes and regulations, and occupational hearing 


loss, to name only a fom 


FEDERAL LEGISLATION AND INSTITUTIONS 

There are nine federal departments and agencies administering sixteen 
pieces of legislation dealing with occupational health and safety. The 
focal points of federal activity, however, are Labour Canada, which per- 
forms the regulatory and facilitative functions specified by Part IV of 
the Canada Labour Code and the Department of National Health and Welfare 
which provides supportive services to the various federal and provincial 


programs. 


The Canada Labour Code 

The Canada Labour Code is perhaps the most important among the feder- 
al acts, regulations,and codes governing the safety and health of employ- 
ees. Unless superseded by another act or regulation enacted by Parlia- 
ment, all federally regulated industries are subject to the provisions of 
Part IV of the Canada Labour Conese Regulatory ordinances promulgated 
under the authority of the Act include building safety, coal mine safety, 
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electrical safety, fire safety, noise control, and sanitation. There 


is no specific provision for toxic substances. 


rp Bs) 


In general, the regulations promulgated under the Canada Labour Code 


are based on performance criteria rather than on detailed specifications 
and procedures. For example, section 3 of the Canada Machine Guarding 
Regulations requires that: 

Every employer shall ensure to the extent that is rea- 

sonably practicable that all machines used hy his em- 


ployees are safe without the use of removable machine 
guards.25 


As with regulations promulgated under the Ontario Occupational Health and 


Safety Act, the ambiguities created hy the terms "reasonakly practic- 
able," "safe limits," "suitable," and "adequate" create a wide latitude 
within which regulatory provisions might he enforced. While the admini- 
stration of the Code and its provisions rests with Labour Canada, en- 
forcement has traditionally been undertaken primarily by provincial in- 
spectorates, except in British Columbia. 7° 

While the Canada Labour Code supports the concept of health and safe- 
ty committees, the creation of such bodies is not mandatory. One of the 
major controversies surrounding the federal legislation is this provision 
for establishment of joint health and safety committees at the discretion 
of the Minister of Labour. Section 84.1(1) of the Canada Labour Code 
States: 

The Minister may, from time to time, by notice in writing 

require or authorize any employer to establish or cause 

to be established a safety and health committee for a 

federal work, undertaking or business operated on or car- 


ried on by him or for any parts thereof where, in the 
opinion of the Minister, conditions therein warrant the 


establishment of such a committee. 


Accordingly, it is argued that the legislation does not provide for a un- 
iform opportunity for all employees to participate in influencing the 
quality of their work environment. Even if a committee is struck, either 
at the initiative of employers and unions or upon the direction of the 
Minister, its role in monitoring the workplace is left vague by the legi- 
slation. 

A particular example of the effects of this vagueness concerns health 
and safety committees in the uranium industry. When the Ontario Occupa~ 
tional Health and Safety Act was referenced under the Canada Iabour Code, 
the appointment of joint committees remained a matter of federal juris- 
Giction. Much to the chagrin of the United Steelworkers, the Canada La- 
bour Code stipulated that management had the responsibility to appoint 
members to the committees. The USWA objected and the issue remains unre- 
solved. However, committees have successfully been established for the 
railways and airlines.*/ 

Under the Canada Labour Code, the right to refuse work exists where 
the worker has "reasonable cause to believe" that he is in "imminent dan- 
ger." This differs from the Ontario Occupational Health and Safety Act, 
where this right exists where the worker has "reason to believe" that a 
Situation exists which +s “likely tovendanger” himself.” In spite of “its 
more limited application, the right to refuse dangerous work under feder- 
al law is circumscribed by a lack of legislative protection for employees 
against reprisals, including the total absence of a statutory requirement 
for the payment of compensation for the time the employee refused to 


work. However, the Canada Labour Relations Board has partly remedied the 


emabys 


lack of worker protection by employing a broad interpretation of the term 
"imminent danger" and by preventing the imposition of penalties against 


those who invoke the right to refuse dangerous work. 78 


Labour Canada and Federal Standard-Setting and Compliance Practices 

Regional Operations and the Occupational Safety and Health Branch are 
the organizations within Labour Canada involved with occupational health 
and safety. Regional Operations is primarily responsible for program de- 
livery and the Occupational Safety and Health Branch is responsible for 
program/policy development, industrial hygiene, laboratory support, occu- 
pational medicine, and safety engineering.*” 

One of the most serious problems for federal regulation of health and 
safety is the conundrum of overlapping jurisdictions particularly in the 
public sector.e For any single hazard there may be several levels of au- 
thority involved. A pertinent example is the issue of asbestos in air- 
ports. Treasury Board has mandated National Health and Welfare with mon- 
itoring health and Labour Canada with monitoring safety in public sector 
activities. Accordingly, asbestos falls under Health and Welfare juris- 
diction; airport employees under the Canada Labour Code; and the contrac- 
tor, who has the job of removing or encapsulating the asbestos, falls un- 
der provincial jurisdiction. Fortunately, this problem is slightly less 
acute in the private sector, where Labour Canada is responsible for both 
health and safety. 

Although the principal focus of this study is Ontario, certain fea- 
tures of federal standard-setting and enforcement practices deserve at- 


tention. As was the case in Chapter 2 when we examined the federal De- 


partment of the Environment, these features will be summarily listed 


without further comment. 


(a) 


(c) 


(d) 


CB) 
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Federal regulation of dangerous substances is through the Canada Dan- 
gerous Substances Regulations which rest upon requirements based on 
Threshold Limit Values of the American Conference of Government In- 
dustrial Hygienists (ACGIH). If it is not reasonably practicable to 
prevent harmful exposure of workers, personal protective equipment 
may be provided. 


A socio-economic impact assessment (SFIA) is required for proposed 


regulations with an impact on the private sector exceeding 10 million 


dollars,SEIAs are conducted internally by the Department. Grain ele- 
vator regulations have gone through an entire SEIA process. Revi- 
sions to the Canada Labour Code involve consultation with employees 
and employers. 

Several proposed revisions to the Canada Labour Code are about to be 
introduced. These are likely to include; clarification, .of the 
wording for work refusal; and mandatory health and safety commit- 
tees in firms with twenty or more employees. 

The compliance philosophy of Labour Canada, based on 1968 policy, is 
preventativee Over time, however, the federal Department has hecome 
primarily a reactive organization. 

With very limited resources, the Department cannot realistically pro- 
mote anything resembling Ontario's "internal responsibility system." 
Inspectors go into an establishment initially to respond to a com- 
plaint.» There is no "cyclical .review" as exists in Ontario. Inspec- 
tors are performing the task of law enforcement officers, not facili- 


tators of ethical behaviour. 


(g) 


(h) 


(1) 


(3) 


Federal inspectors suffer from the handicap of having to wear three 
hats at once. They are responsible not only for health and safety, 
but for labour standards and fair wages. Less than one-third of 
their time is spent on health and safety concerns. Although the fed- 
eral government is reponsible for only ten percent of the total esta- 
blishments in the country, it is estimated hy Labour Canada officials 
that it would be necessary to douhle existing resources to achieve 
ten percent penetration of establishments every ten years. 

Inspectors are intended to ke generalists but they have proven to be 
more effective on the labour standards and fair wages side than on 
the health and safety side. Inspectors generally have no university 
education and are drawn from the private sector. There is no health 
and safety procedures manual for inspectors. 

Since 1975 the federal inspectorate has been significantly decentral- 
ized. The set-up in Ontario with field offices and Head Office 
closely woven together contrasts sharply with the situation at the 
federal level where the four regions operate more or less indepen- 
dently. There are very few structured reporting forms for monitoring 
performance in the field. 

Inspections involve the inspector first visiting the emp loyer/em- 
ployee/union that lodged a complaint. The officer will usually take 
this opportunity to do a thorough inspection of the plant. Where 
contraventions are found, the inspector can "red tag" the defective 
machinery which cannot ke used again until compliance with the order 
occurs. Verbal directives are followed ky written orders. In the 
event of non-compliance, steps towardSprosecution are taken. How- 


ever, prosecution is regarded as regulatory failure. 


(kK) She Department is essentially involved in a "catch-up" game with the 
rest of the country, attempting to follow innovations in the health 


and safety arena in the rest of the country. 


The Canadian Centre for Occupational Health and Safety 

The Canadian Centre for Occupational Health and Safety (CCOHS) was 
established in 1978. The establishment of the Centre was part of the 
federal government's political response to appease the labour movement 
angered hy the imposition of wage controls in the 1976 to 1978 period. 
The CCOHS became a small part of the federal government's 14-point pack- 
age for labour. It was clearly not an aggressive new initiative in occu- 
pational health and safety. It is neither a regulatory agency nor a re- 
search agencye The CCOHS's role is purely informational and advisory in 
nature, and it has been given only very limited resources. The CCOHS has 
begun some useful work in disseminating information in response to re- 
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quests from organized and non-unionized workers. 


STANDARD-SETTING AND REGULATION-MAKING PROCESSES 

In examining MOL's standard-setting and regulation-making processes 
it is essential to keep in mind the dual nature of the statutory regime 
which flows fom The Occupational Health and Safety Act. As noted in the 
earlier legislative profile there are in effect two processes: one for 
designated substances and the other for all other regulations. The for- 
mer requires a process of consultation (to be described and analyzed be- 


low) and the latter requires no special consultation and is governed only 


by Ontario's legislation or statutory instruments. The special designa~ 
ted substances process was included as a central feature of the Act to 
deal with concern over toxic sulstances or broader "health" hazards as 
opposed to safety issues. 

It is also essential to appreciate that the processes envisaged hy 
the Act embrace not just health standards per _se hut also control, proce= 
dures. The differences between standards and procedures were discussed 
in Chapter 1 and will be even more evident when we review the proposed 
asbestos regulations now winding their way through the new MOL designated 
substances process. The setting of guidelines is not necessarily gover- 
ned by either of the above processes which flow from the Act. 

The organization of this section of the chapter is as follows. We 
will first discuss the processes used in the past. This is followed by a 
step-by-step review of the new designated substances process using ashes~ 
tos as a brief case study. We then focus on the criteria used to derive 
standards in the new process, including the role of cost-henefit analy- 
sis. Finally, we note the roles of particular hodies and agencies in the 
new process (as revealed in the case study) and explore issues such as 
the role of scientific and technical evidence and federal-provincial 


relations. 


Past Regulation-Making Processes 

In contrast to the Ministry of the Environment, which has attempted 
to devise a classification for different kinds of standards and gquide- 
lines and has used standards extensively, the Ministry of Labour has re- 


lied in the past almost exclusively on wordetines. During the past 


two years, however, it has launched the special standard-setting and reg- 
ulatory processes for designated substances. Seven substances have heen 
designated: asbestos, lead, mercury, silica, isocyrates, vinyl choride 
monomer, and noise. The Ministry is therefore in the process of gaining 
experience in the use of standards and formal regulations per se in the 
realm of hazardous substances.>> The Ministry (and previous ministries 
that had jurisdiction) has, of. course, utilized regulations insthe tra- 
ditional areas of safety. These were promulgated according to the basic 
procedures of the Ontario legislation on regulations and statutory in- 
struments and were consolidated and revised following passage of The Occ~ 
upational Health and Safety Act. 

It is important to stress, however, that the Ministry of Labour will 
undoubtedly need to continue to rely on guidelines because there are hun- 
dreds of substances that have to be potentially regulated and because the 
new standard-setting process is by definition very time consuming, even 
though it is not burdened by the elaborate rule-making requirements of 
the American regulatory Sveteme | 

To the extent that guidelines are necessary the Ministry will rely, 
where appropriate, on Threshold Limit Values (TLV's) as recommended pri- 
marily by the ACGIH. This has been the practice with hazards such as as~ 
bestos. The TLV's have no legal status in Ontario but are used as a 
guide to good practice. TLV values have heen used as a basis for issuing 


orders where they are contravened in specific workplaces.” 
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TLV's are developed in three forms,defined as follows: 


(a) Time-weighted average: is an exposure level deter- 
mined by averaging air concentrations of a contami- 
nant experienced over a normal eight-hour workday 
or 40-hour work week, making due allowance for the 
length of time of individual exposure levels; 
(b) Short-term exposure limit: 1iS an average exposure 
level determined over a 15-minute period - such a 
TLV concentration should not be permitted more than 
four times during a work day with at least 60 min- 
utes between exposures; and 
(c) Ceiling value:isalevel of exposure that should not 
be exceeded even instantaneously. 
The time-weighted average is the form most often referred to in applying 
the values. However, it should be noted that exposures above the average 
are permitted as long as: they do not exceed the short-term exposure 
limit or ceiling values; and they are compensated for by an equiva- 
lent period of exposure below the time-weighted average level. The 
thresholds are reviewed annually by the ACGIH. 7° 
It is also important to note that in parallel with the environmental 
regulatory process, where guidelines are used (or where deference to 
guidelines developed by other bodies such as the ACGIH is common), they 
are not subjected to the kind of Canadian or Ontario based public proces- 


ses of review, criticism,and commentary required by law in the case of 


formal standards. 


The Designated Substances Process 

Chart 3.2 portrays the stages in the standard-setting process for 
designated substances as envisaged by the Miristry of Labour in °980. It 
is reasonably self-explanatory. One difference in procedure that has 
emerged since 1980 is the commitment to hold puklic meetings after the 
"Ministry of Lakour Review Process" during which time Ministry of Lahkour 
officials outline how and why they have responded to the kriefs and pre- 
sentations made to them. A second difference is that the Advisory Coun- 
cil on Occupational Health and Occupatioral Safety has kecome involved ir 
advising on the regulations, after the revised regulations have been pre- 
pared following the public meeting. Several other points ahout the MOL 
process should be noted, especially when we compare the Ministry of La- 
bour's approach to the MOE process, described in Chapter 2. 

First, there is as yet no permanent standards committee in MOL, as 
there is in MOE,charged with the technical determination of standards. 
The Ministry of Labour has preferred thus far to use different teams of 
experts and has also relied somewhat more on outside consultants to pre- 
pare xeports on which the Ministry's draft regulations are hbhased. These 
reports have been made available to interested groups hy depositing them 
injeene Ministry of Labour Jibrary. 4; At the early technical stage of the 
process the Ministry of Labour has been more willing than MOE to test 
Ls, views by consulting outside expert opinion. 

Second, the process to date has taken much longer than the periods 
indicated in Chart 3.2. A minimum period of six months was envisaged but 
the process to date has taken two years. This is undoubtedly due in part 


to inexperience and the newness of the process to all parties concerned. 
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CHART 3.2 
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- any resultant revisions returned for 
further comment 


60 days 
MINISTRY OF LABOUR REVIEW PROCESS | 


siete om 
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lt ha 


| LEGISLATED STANDARD | 


The processes are not the judicialized, formal adversary kind of American 
rule-making or even of regulation-making in certain other sectors of Can- 
adian economic regulation (e.g., the CRTC, NEB, CTC). Rather, the pro- 
cess is consultative in nature, and hence procedure is more casual, and 
less certain. The length of time required will undoubtedly vary with 
each substance. The asbestos standard-setting process resulted in over 
fifty briefs requiring Ministry review and nade Other proposed 
designated substances have produced a voluminous response as petite. 

Significantly, none of the original seven designated substances have, at 
the time of writing, had final regulations fully and legally promulgated 
despite two years of work on them. 

The Designated Substances Process: Asbestos as a Case Study>” 

Asbestos was one of the seven substances included in the Notice of 
Intention to regulate which appeared in the August 16, 1980, issue of The 
Ontario Gazette. It contained a package of prescribed exposure limit 
standards and procedural codes for respiratory equipment, measuring air- 
borne asbestos fibres, and medical surveillance of asbestos workers. 
During the period allowed for public briefs,some 54 respondents partici-~ 
pated at least with written presentations. The additional 150 briefs 
submitted on the other six proposed designated substances also influenced 
the asbestos regulations since they dealt with general issues such as 


medical surveillance and respiratory equipment that were important for 


all the substances. 
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On September 22, 1981, the Ministry of Labour held a public meeting 
to announce and explain the changes in the proposed asbestos regulations. 
These will be sent to the Advisory Council on Occupational Health and Oc~ 
cupational Safety for further comment and then will be published in final 
form in The Ontario Gazette. At the September 22nd meeting, senior MOL 
officials explained that the 54 submissions were analyzed in relation to 
the sections of the proposed regulations. The suggested changes contain- 
ed in the briefs were reviewed with the Deputy Minister of Labour, T.E. 
Armstrong, Assistant Deputy Minister, Dr. Ann Robinson, and legal coun- 
sel, Paul Hess. MOL's internal deliberations also included consideration 
of a health effects report prepared by Dr. M. Finkelstein,an expert in 
the Special Studies and Services Branch of MOL. Dr. Finkelstein, spoke at 
the public meeting but his report was not made public. 

At this public meeting, senior MOL officials stressed that the pro- 
posed regulation on asbestos was well-accepted by most of the respon-~ 
dents. “° One central area of dispute was the definition of asbestos 
"as a fibrous asbestos material." Industry wanted a more precise defini- 
tion and obtained it in the revised regulations. A second controversy 
arose over the time-weighted average exposure limit. Industry opposed 
the proposed 1 FAbreyem time-weighted average for chrysotile and pre- 
ferred the present 2 fibres/cm> guideline. MOL retained the more 
stringent 1 fibre standard, concluding that the "evidence of significant 
health risk to workers at 2 Paes ene as pone ister a There was 
opposition from labour to the setting of different exposure limits for 
different types of asbestos. MOL nonetheless set different maximum 


2B 


allowable concentrations: 5.0 f/cm for chrysotile, 2.5 for (‘amoeive, 


and ~i.0° for crocidolite. MOL officials acknowledged there was strong 
scientific controversy among experts about this issue but the Ministry 
had acted in any event. 

Space will not allow us to examine in detail all the changes made to 
the asbestos regulations as a result of the public comments and briefs. 
It is instructive, however, to refer briefly to a few other issues which 
arose in relation to asbestos but which affect other designated substan- 
ces as well. These are of interest to us not just because of what they 
tell us about the process of making regulations, but also because of the 
issues they raise for subsequent implementation. At the September 22nd, 
1981 meeting, MOL officials outlined five such issues, as follows: 


(a) A number of respondents apparently misunderstood the 
concept of an assessment followed by a specific as- 
bestos control program and hence, the application of 
the regulation. 


(b) Another issue arose in response to section 11, which 
Gealt with the use of respirators to control exposure 
to asbestos. Many industry groups wanted greater 
flexibility in the use of respirators. 


(c) There was some conflict on the role of the joint 
health and safety committee during the assessment and 
during the development of the asbestos control pro- 
gram. 


(d) Section 7 provided for medical examinations under the 
asbestos control program "but only with the consent 
of the worker." Employers argued that a worker's re- 
fusal to participate in the medical program could 
severely restrict the effectiveness of the control 
program. 


(e) The provisions which allowed release of the results 
of a worker's medical examinations and tests, and of 
his medical records, to his authorized agent were in- 


terpreted by some respondents as a violation of medi- 
call confidentiality. 44 
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We will touch immediately on two of these issues, namely, the requirement 


for assessments and the question of medical records. 


Sections 6 and 7 of the proposed regulation on asbestos contains the 


following provisions: 


6. (1) Every employer to whom this regulation ap- 
plies shall cause an assessment to be made 
writing of the exposure or likelihood of exposure 
in a work place of a worker to the inhalation or 


ingestion of asbestos. 


(2) In causing the assessment to be made, 
employer shall consider and take into account such 


matters as, 


(a) the methods and procedures used or to be 


used in the processing, mining, use, 
or storage of asbestos; 


(b) the extent and potential extent of the 
exposure of a worker to the inhalation or in- 


gestion of asbestos; and 


(c) the measures and procedures necessary to 


control such exposure by means of engineering 
controls, work practices and hygiene practi- 


ces and facilities. 


(3) In causing the assessment to be made, the em- 
ployer shall consult thereon with the joint health 
and safety committee and the committe may make re- 
commendations with respect to the assessment. 


(4) A copy of the assessment made by an employer 
shall be given by the employer to each member of 


the joint health and safety committee. 


vic (1) Where the assessment discloses or would, 
made in conformity with section €, disclose that a 
worker is likely to inhale or ingest asbestos and 
that the health of the worker may be affected 
thereby, the employer shall develop, establish, 
put into effect and maintain measures and proce- 
dures to control the exposure of the worker to as- 
bestos and shall incorporate the same into an as- 


bestos control program. 43 


Industry groups criticized section 6 because it did not provide suf- 
ficient guidance. Industry suggested that assessments be carried out 
only when the exposure limit is exceeded. Labour opposed this. The new 
regulation does not tie the assessment process to exposure limits and 
hence labour's view has in general been sustained. The new regulation 
also contains a requirement that the employer must make the assessment in 
writing and must provide each member of the joint health and safety com- 
mittee with a copy. 

Where the assessment discloses that a risk to workers' health exists, 
the employer must develop and put into effect and maintain a COntrol pro 
gram. The existence of a control program triggered by an assessment 
raises some interesting problems which parallel our discussion in Chapter 
2 of the MOE “approvals process." The controls programs of different 
firms will be different and therefore will represent a series of discrete 
bargains. They will nonetheless be agreed to in the context of across- 
the-board exposure limits or standards. Once again we have a probable 
clash between horizontal equity (general standards) and vertical fairness 
(numerous discrete bargains). Both are an understandable feature of the 
asbestos program but they are in partial conflict with each other, and 
iney will profoundly affect. the criteria for evaluating whether the over- 
all program will be judged later as a success. 

One significant difference between the MOE program approval process 
and the assessment-control program provided for in the proposed regula- 
tions on asbestos is that labour, through joint health and safety commit- 
tees, is directly involved in the bargaining. This is clearly not the 


case with the MOE process. 


A second issue which illustrates the connection between the standard- 
setting process and future compliance problems concerns medical surveil- 
lance.e The 1980 draft regulations contained a provision that medical ex- 
aminations and tests be conducted only with the consent of the worker. 
This provision was supported especially by labour primarily on the 
grounds of the sanctity of personal health information. Employers objec- 
ted that a medical program would not be effective without full participa- 
tion of the labour force. MOL sided with industry on this issue and pro- 
poses to delete the "consent of the worker" provision.“4 Two desirable 
principles clashed and a preference was expressed and resolved by MOL, at 
least insofar as the regulation itself is concerned. The compliance 
problems, however, are not necessarily resolved in practice because there 
will still be an underlying concern as to possible loss of employment to 
particular workers if certain health effects are discovered in a surveil- 
lance program. 

In general, MOL's response to the public briefs has been a reasonably 
even-handed one with "concessions" made to both labour and industry in 
the revised regulations. Both sides have complained about the lengthy 
process involved,but both can point to changes which they favoured. This 
was a learning experience for everyone concerned. It 1s difficwtemre 
conjecture whether MOL will, in the future, engage tactically in an ex- 
plicit "splitting the difference" strategy. ‘That is, one can speculate 
whether the process will evolve so that in the first round of proposed 
regulations, MOL proposes regulations which leave room for modest change 
so that the process itself can exhibit, and be seen to produce, changes 


in the second round which take some suggestions from labour and some 


from business. This outcome would not necesarily be undesirable since 
one of the purposes of a consultative approach is to induce such bargain- 
ing- Another purpose, however, is to ensure the production of intelli- 
gent information since no one has perfect knowledge of this field of reg- 
ulation. Before commenting further on this even broader aspect of the 
regulation-making process, it is necessary to note briefly other charac- 
teristics of the "designated substances" process. 

The asbestos regulation did not involve any elaborate or formal writ- 
ten cost-benefit or economic impact assessments, nor does The Occupation- 
al Health and Safety Act explicitly require them. The provision in On- 
tario guidelines for the preparation of Cabinet documents was not follow- 
ed in this case. Our separate study, Standard-Setting and Implementation 
in Ontario: The Views of Major Institutions, shows clearly that labour 
opposes formal cost-benefit analysis, arguing that health effects should 
bem the. only, criterion to be Applied. *< We will comment at length on 
this question in Chapter 5. 

It is important to note that the Deputy Ministers’ Committee on Occu- 
pational and Environmental Health is not directly involved in the fina’ 
stages of promulgation. Regulations go finally to the Regulations Com- 
mittee of Cabinet, a body not concerned per se with the substantive con- 
tent of regulations but rather with legal and other concerns arising from 
Ontario's statutory instruments legislation. The Advisory Council on Oc- 
cupational Health and Occupational Safety is involved after the public 
meeting process. Some unions have been critical of this in that Z£° the 
ACOHOS suggests further changes and they are adopted by MOL then unions 


have no further opportunity for comment . 4© 


In Chapter 1 we drew initial attention to an issue that is bound to 
affect future standard-setting processes but which Ontario Ministry of 
Labour officials are only beginning to contemplate. This issue is the 
question of scientific evidence and how it is handled in standard-setting 
processes. We described briefly in Chapter 1 the OSHA policy on carcino- 
gens, a policy established primarily to avoid needlessly repetitive de- 
bates in American rule-making hearings about scientific and testing data 
and, hence, to speed up the standard-setting process, especially in 
light of the awesome list of potential carcinogens on the future regula- 
tory agenda. 

In 1980,the Ministry of Labour asked the Advisory Council on Occupa- 
tional Health and Occupational Safety to report on this vexing ques- 
tion. The report is not yet public but Gt as clear that’ it wilt 
address the broader procedural implications as the OSHA policy diqeen 
It will focus on the narrower, but obviously important questions of the 
kinds of scientific tests that might be used as evidence of the existence 
of hazards. This includes a search for methods that are less expensive 
than animal tests and for rules about corroborative scientific evidence. 
The former affects the speed of testing that might be possible in the fu- 
ture, and the latter deals with the fundamental question of the burden of 
proof, a question on which scientific norms and legal/political norms are 


bound to, collide. 


While institutional and legal differences mean that it is not neces- 
sary for Ontario to adopt the OSHA policy in its entirety, we see no al- 
ternative to the need to adopt a policy which contains the principles of 
the OSHA policy pertaining to testing and corroborative data. ‘The early 
experience with standard-setting for the seven designated substances al- 
ready in our view shows the presence of repetitive debate about scienti- 
fic evidencee Standard-setting in Ontario would seem to us to he doomed 
to a future of agonizing slowness unless this is rectified by adopting 
that part of the OSHA Cancer Policy dealing with testing and corrohora- 
tive data. 

The relationship of provincial standards and* processes to federal 
standards and processes should also be kept in mind even though these are 
difficult to characterize. As pointed out earlier, federal occupational 
health is jurisdictionally divided among several departments. It is even 
more dependent on the use of guidelines than Ontario and of course af- 
fects only a limited number of workers since the provinces have prime 
jurisdiction in labour relations. Only one set of standards, those on 
grain hazards, has gone through a full-scale SEIA exercise. “8 

That the Ontario designated substances process is agonizingly slow is 
already evidert. Waiting in the wings are other hazardous substances 
drawn from an initial list of over 50 existing substances compiled hy the 


Ministry of Labour. This list has been devised from a variety of sources 
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and lists,including those already in existence in the U.S. and other jur- 
isdectionacnc Little thought has been given to date as to how new sub- 
stances which enter Ontario workplaces will be identified, assessed, and 
perhaps regulated. 

The Ministry of Labour deserves considerable credit for the overall 
manner in which it has embarked upon the new processes. The processes, 
however, confront the Ministry and all other groups involved in so-called 
democratic standard-setting with powerful paradoxes. The decision (pro- 
bably quite justified) not to adopt American-style legally binding hear- 
ings produces the uncertain halfway house of "consultative" standard set~- 
ting. The process is better than no consultation at all but it 1s stzit 
based on an uncertain faith that better processes (even slow ones) will 
produce better health and safety. Many groups would like to have swifter 
regulatory processes, but alas they often do not trust bureaucrats and 
ministers,especially if they judge that a decisively taken decision is 
likely to go the wrong way and he contrary to their interests. 

Standards on particular hazards are bound to be influenced to some 
degree by inter-provincial comparison. The federal government is likely 
to be a forum for some of the inevitable comparisons that arise when, for 
example, province A adopts moderate standard X,while another province B, 
where the hazard/industry is economically marginal, adopts a tougher 
standard Y. 

While our study has not focused on the federal level, we have no 
difficulty in concluding that standard-setting processes at the federal 
level are considerably less thoughtfully developed than in Ontario, des- 


pite the warts evident in recent Ontario's standard-setting experiments 


Since 1980. 


IMPLEMENTATION AND COMPLIANCE 


It is evident from the analysis above that implementation and com- 
pliance action under The Occupational Health and Safety Act involves a 
complex network of behaviour by public officials and numerous private in- 
dividuals. Though, such yaction. functions , within the- basie tripertite 
(government, business, and lakour) relationship stressed earlier in this 
chapter, the actors involved are in fact more numerous. Implementation 
and compliance involves action hy MOL inspectors and health advis rs, 
joint health and safety committees, worker health represertatives, labour 
unions (the leadership and the membership), company doctors and private 
physicians, and corporate management from the supervisory level up to the 
chief executive officer. It is also essential to stress that perceptions 
of the main institutions involved are important. They cloud assessments 
of how well this system is working in practice. Mixed perceptions are 
all the more likely to be present because the new system is only a few 
years old. 

Describing and analyzing the compliance system is no easy task. It 
cannot be glibly understood in a paragraph or two. Ins thiss sect Lone -of 
the chapter we attempt only a partial assessment of the compliance pro- 
cesses required by The Occupational Health and Safety Act. It is a par- 
tial assessment hecause we focus more on what MOL does rather than on the 
roles of other actors involved. We first examine the compliance philoso- 
phy captured in the phrase "internal responsibility system" and des- 
cribe its main elements and tke obligations of its constituent parts. 
The organizational and operational structure and personnel of the Minis- 
try of Labour are then described and critically examined. 2h Se Ls 


followed by a description and analysis of the MOL inspection process. 
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Compliance Philosophy: The Internal Responsibility System 


Although the term does not appear anywhere in The Occupational 


Health and Safety Act, one cannot understand the Ontario enforcement and 
compliance regime, or for that matter the legislation itself, without an 
appreciation of what the internal responsibility system is, and the posi- 
tion that it occupies in the administrative framework of the Ministry of 
Labour. 

Internal refers to the workplace as defined in Section 1(28) of the 
Act and includes: a construction site, a factory, an industrial estau- 
lishment, a logging operation, a mine, a mining plant, a project, or a 
shope The people involved in that internal system are: the employer or 
owner, the supervisor, the worker, the health and safety representative, 
the joint health and safety committee, and the labour union. The basic 
concept underlying this internal aspect of the internal nésponsiigeaiee 
system is that "the people who know best about the protection of workers 
are the ones who are working at their particular qohete” 

The term "responsibility" refers to the obligations of the persons 
in the workplace to carry out the duties imposed upon them by the Act. 
These responsibilities and duties are unique to each individual person in 
the workplace but are complementary in that they can deal with the same 
problem but at different levels, defined by the scope of authority that 
each person possesses. ~ In addition to the duties specified in the 
Act under sections 13 to 19, there is a "moral responsibility" to go be- 
yond the minimum requirements of the law and provide for the protection 
of all workers in a manner consistent with good ethical conduct." The 
elements that tie the units of the responsibility system together are 


shared information, a joint review structure, and Ministry support measures. 
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The sharing of information is required if employers and workers are 
to carry out their duties effectively. Shared information involves: the 
posting of all inspectors’ reports [sections 29(5) and 29(6) and section 
20{3)]; the responsibility of the worker to report problems to his/her 
employer or superivsor [section 17 (1); the employer's responsibility to 
make information on toxic and other hazards known [sections 14(2) and 
16 (2)]; and the requirement of the employer to provide relevant statisti- 
cal data to workers and their representatives (section Oe In the 
words of one Ministry official: 

++eif this sharing of information is clearly established 

and carried out in a frank and open way it will lead to 

a strengthening of mutual confidence and will influence 

the control of irresponsible actions.°4 
The several elements of the review system such as health and safety com- 
mittees, health and safety representatives, and the refusal to work Dro 
cess are intended to serve as a "step by step process to ensure that the 
concerns identified in the workplace do not become lost because nobody 
knew who would follow up to ensure the effective resolution of proh- 
lems.">> 

Support measures are the final structural element that binds together 

the internal responsibility system. They include Ministry regulations, 
orders and injunctions, appeal procedures, information collection, prose- 
cutions and penalties, prohibition of reprisals for refusal to work and 
pre-development review (the submission of information so that problems 


can be identified and controlled at the design stage).-° These support 


measures are intended as an external administrative system to stimulate, 
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review and to support the internal responsibility system. They are de~- 
signed as "merely a means, first to assist the responsible majority and 


secondly to achieve that same level of responsible action by the irre- 


sponsible and uncaring einer eye 


In its recent report, the Joint Federal-Proyvincial Inquiry invopsar= 
ty in Mines and Mining Plants in Ontario (the Burkett Inquiry) divided 
the internal responsibility system into two subsystems: organizational 
units with,direct responsibility and organizational units with coneriru= 


tive responsibility: 


Direct responsibility for safe production exterds to 
those who are directly responsible for the organiza- 
tien *of work,’ the design’ of “work practices, and une 
manner in which, and the conditions under which, work 
is performed. Direct responsibility falls to worker, 
supervisor, management and executive; the line organi-~ 
zation. Contributive responsibility extends to those 
who, although not directly responsible for the perfor- 
mance of ‘work, are in a position, to contribute to sate 
production - through” consultation, sdeVvice;,dudiu, ii 
Spection, “ete Contributive responsibility falls to 
health and safety committees, safety departments, un- 
ions, the Mines Accident Prevention Association of On- 
tario and the Mining Health and Safety Branch.... The 
concepts of direct responsibility and contributive re- 
sponsibility, when incorporated into a system for safe 
production, combine the critical elements of accounta- 
bility and involvement. 8 


The Ham Report, upon which the 1978 reforms were predicated, left no 
doubt that management had ultimate authority over the functioning of the 
company's line organization and hence was the most important participant 
in a company's safety system. Health and safety committees were not seen 


as assuming decision-making authority with respect to the performance of 


work. Rather, they were viewed as "a means of improving the quality and 


sensitivity of the decisions emanating from within the direct responsi- 
bility system and as a mechanism to improve worker attitudes. Direct 
responsibility extended from the chief executive officer through manage- 
ment to the first’ line supervisor and finally to the worker. Thus, Ham 
recognized the prerogative of managerial responsibility while supporting 
the concept of worker participation through joint review structures. To 
buttress this argument, he pointed out that: 

This same base of managerial authority would exist in 

any form of revised industrial democracy involving 

worker participation in management. The focus of ul- 

timate accountability has been well stated by the Uni- 

ted Steelworkers of America as follows: "The employer 

must accept the full legal and moral responsibility to 

provide a safe and healthy workplace, protective 

equipment, safety and health training and safe work 

procedures. "59 
The Ham Report went on to say that in performing a consultative and advi- 
sory role, the health and safety committee would be: "a forum of consul- 
tation between those with the ability to contribute and those accountable 
for deciding what is to be done.” 

While emphasizing the accountability of management for health and 

safety matters, Dr. Ham stressed: 

Someone accountable for making a decision does not 

impair his decision-making role by consulting those 

who can contribute to it. Such consultation is indeed 

very likely to improve both the quality and accepta- 

bility of the decision. €90 

The Ministry of Labour describes The Occupational Health and Safety 

Act as a "problem solving tool" designed to set "performance standards to 


satisfy what should be the mutual concern of the employer and worker in 


making the workplace a safe and healthy place." In the Ministry's view: 


The act does not create a heavy handed group of govern- 
ment officials who go about issuing instructions, orders 
and penalties with reckless abandon, but because of the 
concept of mutual concern places the emphasis on the es- 
tablishment of an internal responsibility system within 
the workplace.@1l 


Under the internal responsibility system, then, employers and em- 


ployees have a shared role in ensuring occupational health and safety. 


According to the Ministry: 


The establishment of an effective Internal Responsi- 
bility System is an essential first step to prevent 
injury sor shealth. deterioration. As an Internal Re- 
sponsibility System improves, the level of compliance 
will move from enforced compliance through self com- 
pliance to ethical compliance. 

To encourage this Internal Resporsibility System to 
develop, the role of facilitator has been given to the 
inspector, who will identify, evaluate and review the 
actions of labour and management on a regular basis. 
This will facilitate the first step by identifying 


areas where the Internal Responsibility System can be 
improved. ©2 


The Ministry defines enforced compliance as situations where legal 
action must ultimately be taken because the employer refuses to abide by 
work orders issued by the inspector. The Ministry sees itself as having 
failed if an order must be litigated in the courts. Self-compliance oc- 
curs where an employer, after having been made aware of the law through 
the issuance of an order, complies without recourse to the legal system. 
Less coercive than enforced compliance, self-compliance is a signal that 
the health and safety inspectorate commands legitimacy. Nevertheless, at 


this stage in time the internal responsibility system is seen hy the Min- 


istry to have not fully matured. Ethical compliance, the ideal of the 
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Ministry, involves the least intervention by the inspectorate. The issu- 
ance of orders is not necessary in this ideal setting because employers 
and employees working together in workplace committees come to understand 
the law, acknowledge its legitimacy, and strive to go beyond the minimal 
requirements stipulated in the regulations.°> 

THE isyanvarticle or faith withinathesMinistry) thaty ethical compliance 
must ultimately be relied upon for the effective implementation of the 
law. An alert and responsive internal responsibility system that works 
things out for itself means that government does not have to construct a 
bureaucratic leviathan that would, in any event, identify only a small 
proportion of potential health and safety hazards. Biaboratingwon this 
point most Ministry officials claim that increasing the number of inspec- 
tors by two- or three-fold would have very little impact on the total 
number of circumstances or opportunities for the occurrence of an acci- 
dent. or illness. © According to this scenario, because there are an 
almost infinite number of opportunities for accident or illness to occur 
in the workplace, a few hundred inspectors could identify only an infini- 
tesimal proportion of potential hazards. Where accident prevention and 
health protection is strictly management's responsibility, there would 
still be only 300,000 employers and supervisors to deal with an infinite 
number of opportunities for .illness or accident. °> The internal re- 
sponsibility system involves workers, trade union representatives, health 
and safety committees, supervisors, employers -- more than 23 million 
people -- assisting in health and safety concerns. °° The movement to- 
wards ethical compliance involves a change in the role of the inspector 


from a person who only inspects and issues corrective orders to one who 


manages and facilitates the internal responsibility system. The new role 
of the inspector is that of "a manager whose function is to get leverage 
by managing the activities of all the people [in the workplace] and get- 
ting them actively involved in keeping the internal responsibility system 
alert and responsive to the needs of their own vorkplacdacs! Je will 


examine this claim later in the chapter. 


Elements of the Internal Responsibility System 

The main elements of the internal responsibility are the joint health 
and safety committees, specific duties and responsibilities of the emplo- 
yer, specific duties and responsibilities of the employees, the right of 
workers to refuse hazardous work, and prohibitions concerning reprisals 


that might otherwise have been imposed by employers. 


Joint Health and Safety Committees 
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As specified in section 8(2) of The Occupational Health and Safety Act, 


employers are required to establish a joint health and safety committee 
in firms that employ twenty or more workers or when a designated sub- 
stance exists in the workplace. Health and safety committees consist of 
no fewer than two members and at least one-half of the membership must he 
comprised of workers who do not perform managerial tasks. 

Employee representatives on health and safety committees must desig- 
nate a member selected by workers to inspect the physical condition of 
the workplace. This designated member is also empowered to investigate 
all accidents resulting in death and serious injury. Where certain occu- 


pations are exempted from this requirement (for example, office workers, 
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construction workers, shop workers, workers in a museum, library, or art 
gallery), the Minister has the authority to order that a joint health and 
safety committee he established. Joint health and safety committees re- 
present the organizational vehicle by which employers and employees might 
co-operate in resolving health and safety problems. Committees have been 
set up in approximately 6100 of the larger workplaces. Section 8(6) of 


the Act states that: 


It is a function of a committee and it has the power 


EO 

(a) identify situations that may be a source of dan- 
ger or hazard to workers; 

(b) make recommendations to the constructor or emplcy- 
er and the workers for the improvement of the 
health and safety of workers; 

fe) recommend to the constructor or employer and the 
workers, the establishment, maintenance and moni- 
toring of programs, measures and procedures re- 
specting the health or safety of workers; and 

(d) obtain information from the constructor or employ- 
er respecting, 

(37) the identification of potential or existing 


hazards of materials, processes or equip- 
ment, and 


(ii) health and safety experience and work prac- 
tices and standards in similar or other in- 
dustries of which the constructor or employ- 
er has knowledge. 
As a corollary to Section 8(6), The Occupational Health and Safety Act 
imposes duties on employers to afford assistance to a joint health and 
safety committee or health and safety representative in carrying out 
their functions. Important caveats to note, however, are that the re- 
commendations of the committee are not binding on the employer, and the 


employer is not required to consult or co-operate with the committee in 


resolving concerns regarding health and safety matters. 
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In discharging the functions described above, committees are required 
to meet at least once every three months. In addition, committees are 
required to maintain records concerning their proceedings and to provide 
inspectors with minutes of meetings for review and inspection. 

On a construction project, where the number of workers regularly ex- 
ceeds twenty, or where the Minister orders, the constructor shall require 
the workers to select at least one health and safety representative from 
among the workers on the project who do not exercise managerial func- 
tions. The health and safety representatives' powers are more limited 
thanthose of the joint health and safety committee. The health anc safe- 
ty representative has power under section 7, tOinspect the physical con- 
dition of the workplace, to identify those situations that may ke a 
source of danger or hazard to workers, and to make recommendations or re- 
port his/her findings thereon to the employer, the workers and any trade 
union representing the worker. 

Although resources and lack of time did not allow us to examine the 
role of the health and safety representative, it is important to note 
that there. isS:.a considerable viacks ofjsclaritty abouts) the; rokhe. The Ham 
Commission's much clearer concept of worker-auditors is not equivalent to 
the health and safety representative provided by the Act. The Commis- 
sion's concept led to expectations especially among labour unions that 
are not fulfilled Ly the narrower concept embedded in the statute. The 
Ham Commission had suggested that there be one worker-auditor for approx- 
imately every 25 employees. It linked this number to the supervisor's 
span of responsibility and suggested that the supervisor accompany the 


worker-auditor on his monthly inspections. It is to he noted also that 


the Ham Commission was primarily concerned about the mining industry and 


its unique physical characteristics. The Occupational Health and Safety 


Act applies to all sectors and the worker-auditor concept was watered 


down in the process. 


Employer Responsibilities 

In addition to the duty of the employer to afford assistance and co- 
operation to a joint health and safety committee, there are requirements 
Set soue in sections’ 14 and 15 of *the Act including a duty to provide’ in=- 
formation, instruction,and supervision to a worker to protect the health 
or safety of the worker. There is also a duty to acquaint a worker, or a 
person in authority over a worker,with any hazard in the workplace; and 
in the handling, storage, use, disposal, and transport of any article, de- 
vice, equipment,or a biological, chemical, or physical agent. The employ- 
er must also take every reasonable precaution in the circumstances for 
the protection of the worker. 

Not only employers, but supervisors have a duty to advise a worker of 
the existence of any potential or actual danger to the health or safety 
of the worker of which the supervisor is aware and to take every precau- 
tion reasonable in the circumstances for the protection of a worker [sec- 
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Employee Responsibilities 
The provisions of the Act that pertain to the employee are related to 
the use of protective equipment as well as the behaviour of the employee 


in the workplace. Section 17(2) of the Act states that no worker shall: 
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(bh) use or operate any equipment, machine, device or 
thing, or work in a manner that may endanger him- 
self or any other worker; or 
(c) engage in any prank, contest, feat of strength, 
unnecessary running or rough and boisterous con- 
duct. 
Section 17(1) requires the employee not only to comply with the regu- 
lations and provisions of the Act but also to report any defects in pro- 


tective equipment, devices, or equipment as well as any contraventions of 


the Act. 


Right to Refuse Dangerous Work and Prohibition of Reprisals 

A worker has the right under section 23(3)(b) to refuse to work or to 
do a particular work where he/she has reason to believe that the physical 
condition of the workplace or the part thereof in which he/she works or 
is to work is likely to endanger him or herself. To ensure that employ- 
ers do not intimidate workers from exercising this right, the employee may 
report contraventions to the Ontario Labour Relations Board. If the 
Board concludes that such a contravention exists, penalties or sanctions 


can be imposed on the employer. 


ORGANIZATION AND PERSONNEL OF THE MINISTRY OF LABOUR 

Among the actors involved in the compliance process, the Ministry of 
Labour is our primary object of analytical attention. We will first de- 
scribe the roles of the various branches in the Occupational Health and 
Safety Division of MOL, and look at some data on MOL expenditures an per- 
sonnel. We then discuss the question of the training of inspectors and 


the relationships among the branches. 


Before proceeding any farther, however, it is necessary to stress two 
broad aspects of MOL as a ministry, both of which are important in under- 
standing its behaviour. First, the Ministry is a ministry of labour and 
nOteOn labour. (ihe primary function of a labour ministry is to'facili- 
tate the conduct of labour-management relations, the focus of which is 
traditional collective bargaining. In this important sense, the MOL must 
take an even-handed role between business and labour. The Occupational 
Health and Safety Division of MOL was established primarily as a result 
Oreabour Criticism. It is a unit of MOL whose political origins would 
otherwise suggest at least @ moderate "pro-labour" stance, given the con- 
ditions it was intended to help remedy. But the Division cannot function 
in this pro-labour way because of the overall referee role of the MOL. 
The "internal responsibility" system reinforces this referee role but it 
is important to note that the referee constraints long pre-date the 1978 
legislation. 

A second general organizational feature of MOL is that the Occupa- 
tional Health and Safety Division is an amalgam of units most of which, 
as we noted earlier, were located elsewhere prior to 1976. An important 
question therefore is whether these units function as a whole and whether 
special efforts have been made to foster an integrated inspectorate. In 
general, we conclude that the Division has not made a sufficient effort 
to foster a cohesive inspection and operational capability as required by 


the philosophy embedded in The Occupational Health and Safety Act. 
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The Role of the MOI, Branches 

This Branch administers The Occupational Health and Safety Act 
in industrial establishments. Within its jurisdiction are all manufac~- 
turing, service, trade, transportation, storage, communications, and other 
worksites in Ontario, except construction and mining or those which come 
under the safety and health jurisdiction of the federal government. 

The 1978 Act brought under the aegis of the Eranch several occupa- 
tions hitherto outside the jurisdiction of occupational health and safety 
legislation. Workers in hospitals and other health care institutions, 
schools, colleges and universities, police, fire, detention and correc- 
tional institutions, transportation, and municipalities have been brought 
under the mandate of this inspectorate through the "extended coverage" 
clauses of Bill 70. Currently, however, teachers and academic staff in 
post-secondary institutions do not fall under the rubric of the legisla- 
tione Whether or not regulations specific to these groups will be prom- 
ulgated remains problematical. The Branch must cover about 3.75 million 
workers. 


There are four tiers in the hierarchy of the Branch: 


(a) Head Office: Head office is supervised by the Director of the 


Industrial Health and Safety Branch. ‘The Direc- 
tor reports to the Assistant Deputy Minister for 
the Cccupational Health and Safety Division of 
the Ministry of Labour. 


(b) Areas: There are five in Ontario, each headed by 
an administrator. The area administrators report 
directly to head office in Toronto. 


(c) Regions: Each area administrator has several re- 
gions under his jurisdiction. Regions are headed 
by regional managers, each of whom have five to 
ten district officers» (inspectors) under their 
jurisdiction. 


(d) Districts: Each region is divided into districts 
with at least one inspector. Generally there is 
an Occupational Health and Safety Officer respon- 
sible for the "extended coverage" services of the 
Branch and an Industrial Sefety Officer who in- 
spects all other industrial establishments. As 
we shall see in the next section inspectors are 
left with considerable discretion as to the "cy- 
cles" (intervals) that he/she visits a workplace. 


With the passage of The Occupational Health and Safety Act, the In- 
dustrial Health and Safety Branch assumed responsibility for administer- 
ing the provisions of Ontario Regulation 658/79 (now Regulation €92; see 
R-R.O. 1980). It contains requirements for notice of accidents, machine 
guarding, material handling, protective equipment and industrial hygiene. 

The regulations for which the Industrial Health and Safety Branch is 
responsible are based on general performance criteria and, to a lesser 


extent, on specific details or procedures. As an example of the latter 


approach, section 15 of Ontario Regulation 692 (1980) states that: 


A guard rail shall: 


a) have a height of not less than 107 centimetres 
above the surface floor, ground ,or platform . on 
which it is installed; 


ie) when constructed of wood, be not less than 38 mill- 
imeters x 89 millimeters in cross-section, securely 
supported on posts not less than 38 millimeters x 
89 millimeters in cross-section, the posts being 


spaced at intervals of not more than 2.4 meters; 


on heve an intermediate rail which, when constructed 
in wood, is not less than 75 millimeters wide, se- 
curely fastened to the inner side of the posts mid- 
way between the top rail and the surface, floor, 
ground or platform on which 2 16 installed, 


Bee 


d) where tools or other objects may fall on any wor- 
ker, have a tac-board extending from the floor 
platform or other surface to the height of not less 
than 125 millimeters; and 


e) be free of splinters and protruding nails. 


However, most regulations are couched in the language of general per- 
formance criteria. An example of such a provision is section 21 which 


stipulates that: 


Barriers, warning signs or other safeguards for the 
protection of all workers in an area shall be used 
where vehicle or pedestrian traffic may endanger the 
safety of any worker. 


Similarly, section 30 states: 


A machine shall be shielded or guarded so that the 
product material being processed or waste stock will 
not endanger the safety of any worker. 


All of these provisions are found within Ontario Regulation 692 which 
became the exclusive domain of the Branch with the passage of the 1978 
Act. 

In commenting on the pervasiveness of general performance criteria, 
Manga, Broyles,and Reschenthaler in their study for the Economic Council 


of Canada suggest: 


When viewed from the perspective of traditional sys- 
tems of evaluating and controlling the work environ- 
ment, the terms "necessary," “likely to endanger," 
"reasonably," “as often as it is necessary," and "ha- 
zardous condition" are ambiguous and, as a result, the 
enforcement of the general performance criteria would 
depend on the discretionary judgement of the inspec- 
torate. On the other hand, when viewed from the per- 
spective of the internal control system, the legisla- 


Se 


tive format of the general performance criteria pro- 
vide a considerable latitude within which management 
and labour might cooperate in resolving health and 
safety problems present in the workplace. 68 
Regulation 692 is broken down into three parts. Part I) y.containing 
safety regulations, pertains to such matters as machine guarding, mater- 
ial handling, maintenance and repairs, and protective equipment. Contain- 
ed in Part II is the specification that the Ontario Building Code applies 
to all industrial establishments. Part III. is concerned with industrial 
hygiene and it is here that are found provisions for noise, temporary 
preventative measures for the seven designated substances and other toxic 


hazards,as well as requirements for ventilation of the workplace atmos- 


phere. 


Mining Health and Safety Branch 

The Branch administers The Occupational Health and Safety Act and 
Ontario Regulation 660/79 (now Regulation 694; see R.R.O. 1980) in mines 
and mining plants. Again these regulations are based more on general 
performance criteria than on specific details or procedures. The 
Branch's work extends to over 200 mines, metallurgical plants, and clay, 
shale, and peat workings, plus approximately 5,000 sand and gravel pits. 
All of these operations employ approximately 66,000 workers. °” A 
though the plants are usually those engaged in the primary processing of 
ore and are most often located at a mine site, Branch responsibility ex- 
tends to the blast furnace operations of the major steel mills and to the 
transportation of metal-bearing materials in the immediate vicinity of 


these lauren ee 
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With the exception of uranium mining, the provincial government has 
jurisdiction over mining activities within provincial boundaries. It has 
been determined that all aspects of the nuclear cycle, including uranium 
mining, fall within federal jurisdiction by virtue of the peace, order 
and good government clause of the BNA act. /t Except for the provisions 
of the Ontario legislation relating to joint committees and the right to 
refuse unsafe work, the federal legislation designed to cover uranium 
Miners and plant workers is virtually identical to that which applies 
within provincial jurisdiction. This is so because the federal govern- 
ment referenced the Ontario occupational health and safety legislation as 
regulations under the Canada Labour Code. As noted earlier, the federal 
Code contains different provisions in respect of joint committees and the 
refusal to work. Accordingly, the regulations to the Code adopting the 
provincial statute are superseded by the language of the Code itself. 

The Mining Health and Safety Branch's main offices are in Toronto and 
Sudbury. In addition, there are eight field offices, eight mine rescue 
stations and a wire rope testing laboratory located in Toronto. Staff 
are concentrated in the mining communities of Timmins, Kirkland Lake, 
Elliot Lake, and Sudbury. The major programs of the Branch are compli- 


ance, wire rope testing, mine rescue,and abandoned mines. 


The Construction Health and Safety Branch 

The Branch administers The Occupational Health and Safety Act 
in the construction sector and Ontario Regulation 659/79 (now Regulation 
691; see R.R.O. 1980) which applies to construction work. The scope of 


its concern is the health and safety of approximately 230,000 construc- 


tion workers in the province. They are engaged in all aspects of con- 
struction including erection, alteration, repair, demolition, dismantling 
and moving buildings and other structures, shafts, tunnels, highways, 
railways, sewers, watermains, and conductors of electrical energy, solids, 
liquids,and gases. 

The regulations for which the Branch assumes responsibility are based 
on general performance criteria as well as on specific details and proce- 
dures, but again the former prevail. 

As with the Industrial Health and Safety Branch there are four tiers 
to the organizational hierarchy. A Director reports to the Assistant 
Deputy Minister for the Occupational Health and Safety Division. Three 
Regional Office Administrators (equivalent to Area Administrators in the 
Industrial Branch) report to the Director. District Managers (equivalent 
to Regional Managers in the Industrial Branch) report to the Regional 
Manager. Inspectors, in turn, report to District Managers. 

The Occupational Health Branch, the Special Studies and Services 
Branch,and the Standards and Programs Branch of the Occupational Health 
and Safety Division provide support and consultant services to the three 


line branches just discussed. 


The Occupational Health Branch 

The Branch supplies technical Support services to the inspection ac- 
tivities of the Division and, through x-ray examination and pulmonary 
function tests, directly to industry. These services are rendered in the 
form of surveys and audits of industrial hygiene practices and facili- 


ties, measurement of the extent of contamination of workplaces by toxic 


Sate, 
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substances and provision of advice in these areas. The Branch works 
mainly with the Industrial Health and Safety Branch in the investigation 
of situations where health hazards exist or are suspected, and with the 
Mining Health and Safety Branch and the Construction Health and Safety 
Branch in a similar capacity when requested. 

The Occupational Health Branch consists of four services: the Occu- 
pational Health Medical Service, the Occupational Health Hygiene Service, 
the Occupational Health Laboratory Service, and the Occupational Chest 


Diseases Service. 


Special Studies and Services Branch 
Much of this Branch's work is of a project nature, indicated by the 


purposes stated below: 


(a) to carry out short and long-term investigations of 
health problems associated with occupational expo- 
sure to hazardous agents; 


(b) to evaluate the health of particular groups of wor- 
kers, such as uranium workers and workers exposed 
to silica or asbestos; 


(c) to conduct and/or sponsor research related to prob- 
lems of occupational exposure to hazardous agents 
and evaluation of the health status of exposed wor- 
kers. 


(a) to monitor the use of radioactive materials insofar 
as the province has jurisdiction. 


(ey“to conduct studies and research in) the “area of oc= 
cupational safety, and act as a consultant in mat- 
ters relating to safe work procedures. /3 


Sew! 


Standards and Programs Branch 

The primary responsibilities of this Branch are two-fold. The first 
responsibility is to co-ordinate the development and evaluation of Occu- 
pational Health and Safety Division policies and programs on behalf of 
the Assistant Deputy Minister. The second is to assemble and analyze 
data on workplace hazards and to co-ordinate the development of programs 


to control the exposure of workers to hazards present in the workplace. 


Resources and Personnel Data 

In addition to understanding the roles of the branches, it is also 
useful to appreciate recent trends in MOL's expenditure and personnel 
data as well as some general attributes of the background and training of 
inspectors. Table 3.1 shows the pattern for MOL expenditures and employ- 
ment in implementation and compliance activity between 1975-76 and 

74 

1979-80. The table is based on information supplied by the Ministry. It 
specifies expenditure and employment data on these activities for the In- 
dustrial Health and Safety Branch, the Construction Health and Safety 
Branch, the Mining Health and Safety Branch, and the Occupational Health 
Branch. The data must be interpreted cautiously. Expenditures on com- 
pliance and implementation as a proportion of total expenditures for the 
Occupational Health and Safety Division declined from 78.6 percent in 
1977-78 to 73.5 percent in 1979-80, whereas the employment component for 
these activities increased from 68.8 percent of the total for the Divi- 


sion in 1977-78 to 72.2 percent in 1979-80. 
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Notes tosfabile3 I 


The branch data reflect all expenditures of the Branches noted. 
Amount for full year estimated from expenditures made after Branch 
moved to Labour from Health in mid-December 1976. 

Data includes payments for research, training, etc. from Provincial 


Lottery Trust Fund shown in brackets. 


Actual person-years are not available but employment data are shown 


aS proxy measurements. 
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The relative decline in expenditures could be attributed to the On- 
tario restraint program. At the same time, there is evidence in the de-~ | 
tailed figures to show that MOL did increase its personnel resources in 
this field quite significantly. From 1977-78 to 1978-79 both the Mining 
Branch and the Occupational Health Branch had large increases in person- 
nel as did the Industrial Branch the next year. The Construction Branch 
has stayed relatively stable. On the expenditure side, the lion's share 
of the new spending went to the Occupational Health Branch in recognition 
of the need for increased expertise and research to deal with the new 
"health" mandate as opposed to the older safety mandate emphasized under 


previous legislation. 


Inspection and Compliance Personnel 

There has been a gradual transformation in the profile of inspection 
personnel. Traditionally, inspectors came from a long career in industry 
after they had achieved the level of foreman/superintendent but were no 
longer upwardly mobile.’ Increasingly, however, education plays a 
greater role in the selection of new inspectors. Part of this change is 
a consequence of the relatively new emphasis on health concerns. An un- 
easiness is apparent among older inspectors as they watch "young turks" 
with good educational credentials but little experience in the work world 
attempt to play mediator between labour and management. Yet they acknow- 
ledge at the same time that the current focus on health concerns demands 
the expertise that younger and more educated people can offer. Tradi-~ 
tional safety concerns, in the view of these older inspectors, should 


not, however, be allowed to take a back seat to the more recent health 


concerns since accidents continue to take their heavy toll in lives. 
Thus, most of them believe that it will always be necessary to have per- 
sons with a good cross-section of backgrounds. /© 

In the Industrial Health and Safety Branch women are gradually being 
recruited, though primarily as inspectors for retail establishments. // 

In all branches turnover of inspection personnel is very low. re 
spectors generally leave at retirement age, though this pattern may 
change with the younger profile of the inspectorate. /° 

In spite of enlarged responsibilities for safety officers, salaries 
for inspectors have not risen commensurately. Looking at Table 3.2. it 
can be seen that between 1975-76 and 1979-80 salaries for Industrial 
Health and Safety officers increased only 23 percent, =insufficient for 
sustaining 1975 living standards with inflation running rampant, let 
alone enough to compensate for the newly acquired manager-cum-mediator 
role of the inspector. Regional managers' salaries fared somewhat bet- 
ter, escalating 29 percent over the same period. Interestingly, however, 
it is important to note that despite these salary concerns, morale among 
field personnel has never been higher, at least according to the inspec- 
tors we interviewed. Most agree that the new approach is superior to the 
old system. /” 

All inspection branches provide training programs for new inspectors. 
The Industrial Health and Safety Branch requires that new officers under- 
go a two-month training program consisting of in-house classroom discus- 
sion and field experience. This is augmented by Industrial Accident Pre- 
vention Association courses, Civil Service Commission courses, and work- 


shops prepared by other branches. For example, the Occupational Health 


-OlL 


0Ss8’ZE-052'SZ 
GLI’ Le-slv' te 


[¥S‘OC-obe ‘OTF 


0S8’¢E-Ose' sd 
VOT ‘62-8L5 ‘72 
SLT‘ce@-Slv ‘ez 


[94’0¢-6re ‘6T$ 


Ov-6LoT 


O0€’TE-0S90' bd 
S20 ‘4 c-U06 ‘Te 


LLs ‘61-Z6e’8TF 


00€’ TE-050’rz 
S7S’L7-067’E7S 
S70 ‘SZ-006 ‘TZ 


LLS’6[-Zoe‘8T$F 


6L-8Lol 


*peasTT saftzobeqeo 103 LTZ‘9z$ BHersAW pue Q00‘GE-EBT’EzF bury Tenxov TeGT ‘Tt asnbny 


0OT‘O0E-SZT ‘EZ 008’S7@-102 ‘02 0SS‘€Z-0S6 ‘6T Aeeutbug sat zeAAS TuTUpY 
sL0‘vc-SL0'z2 S9E ‘TL C-BES ‘6T 78L ‘61-60 ‘BT Aoheuey [Tvuorboy 
OTL‘81-8SS‘LT$ vOL‘LT-69S’9T$ TOL ‘91-865 ‘STF Z@OTFJO AQazes uotzon13@sSu09 


yourrg Ajojes pue yaATeo] uot_oNAASUOD 


*peysTT setzobeqeo x03 zype'oz$ ebezeay pue 000’6E-EST’Ez$ SHueu TenIOW TSB6T ‘T ysnbny 


OOT‘O€-SZT’EZ 008’SZ-T0z2‘0z €87'PC-L0S‘6T (astTetoeds) rzs0uTbug 
SLY’97Z-SLE “ZZ SEL‘Y2-OVY'7Z 616’ 22-BLL’ 02 ZozeTASTuTUpY TeuCTbay 
GLO’ PZ-SLO’TZ S9€‘TZ-8ES ‘“6T 78L‘6T-160’8T Zebeuew Teuotboy 
OTL’81-8SS ‘LTF VOL‘LT-695 ‘OTF TOL‘9T-865 ‘STF tat IJFO AQazes [TeTAASnpul 


youretg Ajayes pue yazTPOH TeTAASNpuL 


8L-LLoT LL-9L6T 9L-SLolt UOTIBOTITSSETO 


TANNOSUAd NOILOSdSNI YOd WLVYAG AUVIVS YNOAVI AO AULSINIW 


c°e€ ATE 


oe63 


(SZeeuTHUS UeYA TSMOT) UOTJEOTITSSeTO AstquaToOS yATM 


609’ ce-THZ ‘Hz 
C98 ‘OZ-LSL'ST 
860 ‘TZ-ILb‘8T 
S78 ‘SE€-007 ‘72 


€09’S¢-09%' 2z 


SC0’87-056 ‘8x5 


308’sc-0G6¢'SZ 


Tys 02-0 ‘OTS 


O8-olet 


082 ’672-8ET’2Z 


Tlv‘6Tt-959'FT 


SA) OGULAI Ei 


zScl’ve-Eey9’ce 


B87 ‘E7-S0907 


GL9‘0V-0S7‘9EF 


*peqsT[ setzobajeo 


Tze “LZ-OTE ’*0Z 
9E€V‘81-ZL0'9T 
S79 ’38T-6EZ ‘OT 
STB" ZE-SCT “ES 


B01 ‘éZ-ovE ‘ol 


GL6'7U-GLB‘ DEF 


anoqey jo Ax4ystutWw :gaounos 


*zeeA styuq peqrzeqs 


sqstuetbAy Qeyz 2OezF SYA SQZOeTJer ehuer yy JO umwututw ey 4 ut dozp suzy °Z 


*sieeuTbue [euotssejoid Aq suop etem suotqoedsut [te g/-//6T 0} AOCTAd “1 


Tvs’Sc$ ebereay pue ¢z7G’6e-068'LT$ ebuey - 


[euotssejoig 
Teotpew butpnpoxg 


TTe 103 9€y’B8zF SberSAW pue 000‘8S-068’LT$ SHueYy TenIoW Te6T “Lf 3Snbny 


G98‘s7-9ST’oT 
6€t ‘LT-€Z0‘ST 
S7S‘LT-96T‘ST 
CLIROC-VeValc 


0S8’07-89T’8T 


OOT’Tb-00S ‘EE$ 


P19‘ [7-768 ‘LT 
ZV6‘ST-9PVL‘ET 
LET’9T-OT6 ‘ET 
899’P7-T0Z ‘02 


G20 ‘61T-299'9T 


0ss8‘8€-0ST’ Teg 


astquetos AxzojzeLOqeyT 
uetotuyoay ArOjZeAOGeT 
ueToOTuYyoS,, TeqQUSWUOITAUY 
astuetbAy/r9eutbugq 

esInNn 


ueotsdud 


youerlg yq4TeeH TeuoTzednd50 


“suetToTuyoe3 pue uMOYS SeTtObe3zed 10;F 19L‘67%$ SHheTOay pue 009’2P-ELT‘9T$ Sbuew TenQOoW Ts6T ’T 4snbny 


GZT‘ve-0S0‘bZ 


LLS‘6(-26e ‘8 ($ 


6Z-8Lol 


G78 ’ZE-SZL‘E% 


OTL‘81-8Ss‘LT$ 


8L-LLO6T 


T8v ‘82-618’ 77$ 


LL-9L6T 


G27 ‘972-890 ‘T7$ 


9E=SLot 


(stostazedns butpntout) rzeeutbury 


qt2o3z0edsul bututw 


youerg Ajezes pue yyAtTeey bututw 


uoTzeOTFTSSeTO 


(*P,FU09) Z°Ee STYRa 


3.64 


Branch provides training in recognition of toxic agents in the workplace. | 
Inspectors in the Construction Branch and Mining Branch receive similar 


training. °° 


The Changing Role of the Inspector and Inter-Branch Relationships 

It is one thing to described the separate roles of the MOL branches 
and to observe recent resource and personnel trends that have occurred in 
the wake of the passage of The Occupational Health and Safety Act. It is 
quite another to appreciate the relationships among the branches and to 
visualize how the new role of the front-line inspectors, both among the 
branches and as the "manager" of relations between MOL, the joint commit- 
tees, and corporate management, functions. Before we examine the inspec- 
tion process for the three front line branches in the next section, it is 
important to keep in mind both the difficulties involved and the degree 
to which MOL has not yet addressed these difficulties in the early years 
of the post-Ham reforms. 

While the new inspectorate branches are now located under the MOL 
roof and thus some improved communication among them has occurred, there 
is still evidence of severe growing pains in trying to construct an inte- 
grated inspectorate. Part of the problem rests in the difficult task of 
getting persons with diverse technical and professional backgrounds to 
address the problems of the workplace as a whole, as opposed to their 
small professional chunk of Re We have not detected any elaborate 
effort in MOL to devise training or other programs to address this prob- 
lem. No one suggests that it is easy but we are persuaded that a far 


greater effort is required. 


A particular manifestation of such inter-branch relations is the 
question of how the front-line inspection branches deal with the Occupa- 
tional Health Branch since the latter contains the real expertise in the 
broader health and toxic substances field. The hierarchical relationship 
is clearcut -- the Occupational Health Branch is called upon when need- 
ed, with need determined by the front-line Industry, Mining, and Con- 
struction Branches. In one context, this relationship makes sense, in 
that one does not want a parade of uncoordinated inspections occurring 
from the same agency. It does not necessarily make sense, however, when 
one takes into account the different kind of expertise required to de- 
tect, let alone deal with, the broader health and toxic hazards increas- 
ingly found in the workplace. The Occupational Health Branch is now 
brought in when needed but we believe, as will be more evident after the 
next section of this chapter, that it must be given a prime leading role 
of its own. It must be more "on top" rather than merely "on tap" since 
its primary expertise is different than that possessed by traditional in- 
spectors. This need will be especially obvious when MOL has to deal with 
assessments and control programs for numerous rather than just a handful 
of designated substances. At the same time, it must work closely with 
the other branches as both educator and catalyst, to increase the proba- 
bility that all branches can be more adept at understanding and recogniz- 
ing the total spectrum of safety and health concerns. 

These inter-branch relations cannot be divorced from the general man- 
ager role envisaged for the inspector under the Act. It is no criticism 
of current inspectors to say that they are not equipped to handle the 


broader role intended by the Act. The role is an heroic one in terms of 


expectations. It will be no small feat under the best of circumstances 
for the new inspector to be both health and safety-wise, a negotiator and 
facilitator, as well as, on occasion, the tough cop. Neither previous 
background nor current training programs equip the vast majority of in- 
spectors for this multi-faceted and important task. Some of these 
skills, moreover, can only be acquired through experience but education 
and training can help a great deal. lMIabour unions have heen particularly 
critical «of: the <imspectors ,) lackwoft background. °* We agree with this 
criticism to some extent, particularly as it concerns their knowledge of 
health issues. We question, however, whether any amount of training and 
experience can produce the "super" inspector envisaged hy the legislation 
and the philosophy behind it. 

It is evident that merely putting all the inspectorates under a 
"Labour" ministry does not in itself secure an improved inspection capa- 
bility. The internal responsibility system and the Act are premised on 
some truly heroic assumptions about human behaviour and human relations. 
For even part of the objectives to be realized much more careful atten- 
tion must be given to the problems raised akove. These problems should 
be kept fully in mind as we proceed to our analysis of the inspection 


process. 


The Inspection Process 

In the discussion of compliance philosophy it was stressed that the 
internal responsibility system involves working towards ethical compli- 
ance. As linchpins for the implementation of the Ministry's enforcement 


philosophy inspectors are viewed by Head Office as managers who should be 


allowed to manage with the least interference possible. °3 Accordingly, 
inspectors are left with considerable discretion in devising their own 
"cycles" for investigating plants. 84 

The job of the district officer (inspector) is not to tell employers 
how to comply with the regulations; rather it is to report what regula- 
tions the employer is contravening. Although the Ministry can furnish 
specific details on how an employer can rectify a contravention, the em- 
ployer is generally regarded as the expert. The employer has the scien- 
tific/engineering expertise to make the necessary modifications to the 
production process- However, among smaller operations, technical assis- 
tance is often requested by the employer. In such instances the inspec- 
tor can rely upon engineering and technical expertise that exists in vir- 
tually every regional office. 

There are several important nuances in the policy of each inspector- 
ate with respect to the inspection process and the frequency and basis of 
workplace audits. This requires separate treatment of the practices of 
the respective inspectorates. The Industrial Health and Safety Branch 
will be dealt with in more detail than the Mining or Construction Health 
and Safety Branch, not because it is necessarily more germane to the 
issues dealt with in this study but because its mandate encompasses the 
majority of Ontario workers. In Chapter 4 we examine problems encounter- 
ed by the Construction Health and Safety Branch regarding asbestos in 
schools. 

It is also important to stress that the inspection processes describ- 
ed in the next few pages are based on a mixture of sources. It is based 


partly on MOL documents setting out how the process should operate. Evi- 


dence of how closely the ideal conforms to reality was sought by inter- 
viewing several field inspectors as well as labour union personnel. To 
this base of information and perception we have tried to add our own 
critique of some of the logical contradictions of the system. This will 


be dealt with both here and in later parts of this chapter. 


The Industrial Health and Safety Branch: Inspection Process 

Inspectors make calls on industrial establishments for many reasons. 
In addition to the "internal responsibility system cyclical review" which 
comprises most of the inspectors’ workload and will be the focus of most 
of our attention here, there are two other tasks that a district officer 


must perform which we will note briefly. These tasks are: 


(a) special calls on an establishment when there is a 
work refusal. In such a situation the inspector 
will investigate the refusal in the presence of 
the worker, an employer representative and a wor- 
ker representative (union). The inspector will 
decide whether the machine, device or thing or 
the workplace or part thereof is likely to endan- 
ger the worker and issue a copy of his report 
containing the decision to the employee, the em- 
ployer representative and the union. 


(b) investigation of facilities or accidents. The 
inspector's role in such an investigation is to 
collect as much information as is practicable 
that is relevant to determining the cause of the 
event, to determine if the duties and responsi- 
bilities as outlined in the Act and Regulations 
have been carried out, to determine what steps 
have been taken to prevent a recurrence and to 
report this information to his/her manager. 89° 


It is Ministry policy that these matters take precedence over cyclical 


reviews. More specifically the MOL priorities are stated as follows: 


First priority - in order of descending importance: 
- Investigations (i.e., accidents or fatalities) 
- Refusals to Work and Union Complaints 
=e POs LOW-Upseal 1S 
Second priority - in order of descending importance: 
- 3 and 6-month cyclical reviews 
~ Initial Reviews (the first time an industrial 
establishment is reviewed) 
~(sl27,-18,;)24 and) 36<month, cyclical: ,xeviews, «with 
the longest cycle calls having the lowest prior- 
ity.86 
Cyclical reviews, however, still constitute the majority of an in- 
spector's workload. They are also the mechanism by which the inspector- 
ate idertifies, evaluates, and reviews the ections of companies on a regu- 
lar basis in order to determine if the internal responsikility needs im- 
provement and, if so, how it can be improved. "Cycles," or more simply 
tre intervals of time between these regular workplace audits, vary from 
every three months to °9 months. A 99-month cycle is actually not ae cy-= 
cle at all. In such a case the inspector decides a company's accident 
prevention record is good enough to delay indefinitely further cyclical 
, 87 4 ; : Me 
reviews. White the discretion of sthe, inspector 4n determining. the 
frequency of inspections is considerable, the lapse in time between cyc- 
lical inspections is generally determined according to answers to the 
following unwritten questions: 
(a) Is there a history of injuries (documented by 


Workmen's Compensation Board claims) ? 


(b) Have previous inspections provided evidence of 
potential hazards? 
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(c) Do the establishments have a history of not com- 
plying with the law (i.e., inspectors' orders)? 


(a) Does an internal responsibility system exist and 
is it working effectively?88 

In addition, the inspector will use the Ministry's initial cycle table as 
a guide to the span of time in which an inspection should take place. At 
any time an inspector can recommend to his/her manager that the "cycle" 
for an industrial establishment be changed. If the superior disagrees, 
the inspector can still go ahead. Thus, one often finds industrial es- 
tablishments falling within the same industrial category having signifi- 
cantly different cycles. The rationale for such discrepancies is that 
they tie the regularity of inspections to the maturity of the internal 
responsibility system in plants. 

The cyclical review itself consists of three parts: self-assessment, 
evaluation of assessment, and the assessment review. All cyclical in- 
spections are unannounced. 

Self-assessment is the identification by the employer and employee 
representatives of the health and safety situation in the workplace. The 
inspector meets with the employer and employee representatives and re- 
cords their assessment of the effectiveness of the internal responsibili- 
ty system. °” Upon entering the plant the inspector's first task is to: 

(a) determine if the employees are represented by a 
trade union; 


(b) request an interview with the following persons: 


Union Shop: 
(i) an employee authorized by the trade union, 
(i a Health and Safety Committee Member, or 


(iii) the Health and Safety Representative, or 


Non-Union Shop: 
Cry an employee authorized to represent the 


emp loyees. 90 
One of the principal elements of this assessment is the recording of un- 
resolved concerns respecting health and safety matters. These are first 
listed in short-form by the inspector until it is established that there 
are no further unresolved concerns to list. Each concern is then addres- 
sed by itself and fuller, more detailed information is recorded so that 
the concern can be clearly understood by the regional manager and other 
Ministry officials. The specific details include the location and the 
precise nature of each concern. The following five questions are asked 


to obtain a full appreciation of each unresolved concern: 


(a) When was the concern first identified? 

(b) What action was taken by the worker or worker 
representative? 

Coy) Who was the concern reported to and when? 

(d) What was the response of the supervisor or 


other employer's representative to whom the 
concern was made known? 


(e) Was this response satisfactory? 


If the worker's representative is not satisfied with the action to date, 
the employer's representative is asked what further action he proposes to 
take to deal with the concern. The worker's representative is then asked 
if he is satisfied with the employer's proposals. This concern may still 
be in contravention even if "yes" is the answer. If there are no unre- 


solved concerns on health and safety this is also recorded. 


Sule 


During self-assessment the inspector will usually ask how many times 
the health and safety committee has met and whether issues have arisen in 
the committee that have gone unresolved. If there is an apparent break- 
down in the internal responsibility system the inspector will usually ex- 
plain The Occupational Health and Safety Act, with reference to pertinent 
sections concerning responsibilities for health and safety, safety com- 
mittees, and work refusals. The inspector may also give a brief explana- 
tion as to the meaning of the internal responsibility system and how it 
relates to the Act. 

The evaluation stage is the physical inspection of the workplace. 
The inspector, accompanied by the employee and employer representative, 
identifies contraventions of the legislation. Where there is a contra- 
vention an order will be issued. Where there is not a contravention but 
there still appears to be a problem or need for improvement, a recommen- 
dation to this effect may be given. Orders include information regarding 
the location and nature of the contravention which led to the order being 
issued. Management can appeal any order. If any further unresolved con- 
cerns are brought to the attention of the inspector during the "evalua- 
tion walk-around" they are dealt with in the same way as in the self-as- 
sessment review. 

After completing the evaluation of assessment, the assessment review 
stage is carried out. This is a review by the inspector with the emplo- 
yer and employee representatives of the differences between their assess- 
ment (as recorded in the self-assessment stage) and the contraventions 
found in the physical inspection. The inspector may ask to see the min- 


utes of health and safety committee meetings to see how effectively the 


internal responsibility system has been working. Any need for further 
development of the internal responsibility system is discussed as well as 
the mutual interest that both parties have in achieving ethical compli- 
ance. The Operations Manual instructs the inspector to discuss accidents 
and hazardous substances at this stage. The jdistrict officer “has «the 
right to demand any information regarding these matters from the chief 
engineer of the plant. The comments of the inspector are recorded and a 
full report of all three parts of the inspection are left with the emplo- 
yer who is required to ensure that a-copy of this report is posted in a 
conspicuous place in the worksite. 
There are three types of orders issued, "I" orders, "A" orders, and 
"R" orders: 
"I" orders are issued for infractions not rectified 
while the inspector is on the premises. They 
require a follow-up inspection. 
"A" orders, called "on-off orders," are those not 
requiring a follow-up inspection. They are used 
to identify an order issued and complied with dur- 
ing the course of the inspection. The order is 
still issued but the employer is given credit for 
rectifying the problem. 
"R" orders are those that are re-issued. These occur 
when the order has been outstanding for 90 
days. 91 
When an employer has not notified the Branch of completion of orders 
within 90 days of their issuance the Ministry's automatic data processing 
information unit in Toronto notifies the inspector of the need for a fol- 


low-up call to determine the status of outstanding "I" orders. Where the 


order has not been complied with, the district officer will re-issue the 


eh 
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order to the employer. If the Branch is not notified of compliance with 
the re-issued order within 90 days, the computer again notifies the in- 
spector of the need for a further follow-up call. At what stage a prose- 
cution should begin is not specified by statute or in the Ministry's Op- 
erations Manual. Since litigation is regarded as regulatory failure by 
the Ministry, every conceivable effort is made to achieve voluntary self- 
compliance with orders. Inspectors frequently request that their region- 
al manager accompany them on their follow-up business. Where the inspec~ 
tor and regional manager believe that prosecution is necessary, the Area 
Administrator and Head Office will be consulted. Head Office will then 
determine if the litigation course ought to be pursued. As we will see 
below, litigation is infrequently used. 

While every inspector obtains an inspection load every month from the 
computer, the district officer does not have to await such notice to do 
inspections. For instance, officers will usually conduct follow-up vis- 
its before receiving notice that it is required from Toronto Head Office. 

Unlike the Ministry of the Environment there is in the MOL a systema- 
tic cyclical inspection of industrial establishments in Ontario. Leis 
not, however, quite as systematic as MOL claims it is. For example, some 
MOL officials interviewed asserted that within a three-year time span 
there is 100 percent penetration of all industrial establishments in the 
province; that is, it is asserted that every worksite falling within the 
jurisdiction of the Industrial Health and Safety Branch experiences at 
least one cyclical review every three years. There is a contradiction 
between this view of the inspection cycle and the earlier description of 


the 99-month cycle. 


Notwithstanding what has been said concerning the discretion of in- 
spectors to determine "cycles" for firms within their district, the Mini- 
stry has instituted a priority-setting mechanism for calls on industrial 
establishments which place cyclical reviews at the lower rung of the pri- 
ority ladder. The contrast with the Ministry of the Environment, where 
no such priority setting mechanism prevails, is significant. 

The inspector also gets support from the automatic data processing 
(ADP) unit in Toronto for devising cyclical reviews. Each month the off- 
icer receives a computer print-out pinpointing, by standard industrial 
classification, workplaces that have had more than five accidents in the 
preceding ee 

Pre-eminent among our observations of this inspectorate is the high 

oye) 

morale prevasive throughout field and headquarters. There was no appar- 
ent dissatisfaction among inspectors or regional managers about the com- 
pliance philosophy of the Ministry nor about the practicality of attempt- 
ing to implement such a philosophy in the field. There was no distin- 
guishable sentiment that a rift exists between the "thinkers" at head- 
quarters and the "doers" in field offices. Inspectors commented on their 
perception of increased respect over the past few years among trade un- 
ions and employers alike. Inspectors interviewed believed that health 
and safety concerns are being regarded to a much less significant extent 
as a negotiable item at least as evident to them in the inspection pro- 
cess. 

Nevertheless, some regional managers did admit to viewing some emply- 
ers, particularly in small- and medium-sized firms, in less sanguine 


terms than Head Office. Their view was that in the small- to medium-sized 


enterprise the employer is more inclined to see himself as having built 
the business up from nothing. Accordingly such owners often look belli- 
gerantly upon any outsider who tries to interfere. All inspectors and 
regional managers interviewed agreed that the internal responsibility 
system works most effectively in unionized worksites. Some also said 
that during negotiations of collective agreements things are a little 
more difficult and inspectors have to be wary of the temptation of both 
parties to attempt to capture the inspector. However, all agreed that 
the job of the inspector in the small unorganized establishment is made 
particularly difficult by the tenuous position of the employee. dy neds 
almost trite to point out that the internal responsibility system cannot 
operate effectively where a worker thinks or fears that he jeopardizes 
his job every time he lodges a complaint. Prohibition of reprisals not- 
withstanding, an employer can almost always find some excuse to dismiss 
an "“obstreperous" employee. 

An empirical examination of small versus large, and organized versus 
unorganized, industrial firms is rendered difficult by the manner in 
which the Ministry organizes its data on actions taken by the inspector- 
ate. While the computer breaks data down into geographic and industrial 
classifications, there is no distinction between small and large, or or- 
ganized and unorganized,firms. This study does not entitle us to state 
whether size of firm or degree of unionization is the more important var- 
iable. We think intuitively that both are important and are curious as 


to why MOL does not assess performance in relation to these two factors. 


Mining Health and Safety Branch: Inspection Process“ 


As already indicated the compliance program of the Branch consists of 
the following elements: 
- inspection and enforcement; 
- accident investigation; 
- auditing the work environment; 
- predevelopment review; and 
- education. 
Inspection and enforcement will be the focus of our concern here. 
Inspections are carried out by inspectors and, to some extent, senior 
engineers. The objective is to cover each mine or mining plant at least 
three times a year. This does not mean having. a complete inspection 
every four months, but rather, making frequent inspections with each one 
covering a small portion of the facility. Thus, in larger mines, an in- 
spector may visit a mine site once or twice a week. >> The Report of 
the Joint Federal-Provincial Inquiry into the Safety in Mines and Mining 
Plants in Ontario applauded this approach and said that it should con- 
tinue because it permits the Branch to maintain "ongoing contact with 
each mine and mining plant within the province."?° 
A typical inspection for a mining inspector is described in the fol- 
lowing outline provided by Branch: 
(a) The inspector picks one of the several production 
areas, giving problem areas the top priority. 
(b) He arrives at the mine and tells the mine super- 
intendent what area he wants to go to. He will 
be accompanied by the mine superintendent and a 
union Safety and Health Committee member. There 
is continuous discussion throughout the inspec- 


tion with workmen, union and supervisor. During 
the inspection, the inspector records anything of 


Sar 


ee a, 


notee When the inspection is over, he discusses 
his report with the mine superintendent and, if 
serious, with the mine manager, and the worker 
committee representative. ?/ 

The Branch attempts to secure compliance with the legislation through 
discussion during inspections and the issuance of orders to correct un- 
satisfactory conditions or practices- In issuing orders, the inspector 
specifies the time in which he expects compliance to be achieved. It is 
estimated by MOL that in 98 percent or more of the cases these time re- 
quirements are eae However, when serious or repeated violations oc- 
cur, or a violation results in a fatal or serious accident, the Branch 
seeks advice from the Ministry's legal staff on what course of action is 
appropriate and prosecution may result. 

While the Branch relies heavily upon the issuance of work orders, un- 
der section 29(4) of the Act, if an inspector finds that a contravention 
"is a danger or hazard to the health or safety of a worker," he may issue 
an immediate stop work ordere This may require the mine management to 
close down part or all of a mine or plant or to stop the use of certain 
equipment or machinery until the danger or hazard has been corrected. 
The Branch places substantial reliance on this provision of the Act as an 
enforcement measure and issued forty such orders during the twelve months 
ending September 30, 1os0s = 

The 1981 Federal-Provincial Inquiry into Safety in Mines criticized 
the Mines Health and Safety Branch for devoting itself almost entirely to 
ensuring compliance with the technical and engineering requirements of 


the lawe While the Industrial Branch seems seriously to attempt to moni- 


tor how well the internal responsibility system is working, the 1981 In- 
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quiry criticized the mining inspectorate for its perfunctory monitoring 


of the internal responsibility system and in particular the activity of 


workplace committees. 190 


In our view, the joint health and safety committee 
provides a window through which to assess the quality 
of the relationship between company and worker, be- 
tween union and worker, between company and union and 
between worker and supervisor.e.e...- We have discovered 
that review of committee proceedings minutes is given 
a low priority by the branch. Inspectors are not re- 
quired to report on the workings of the joint health 
and safety committees within the operations they 
inspect.... There does not appear to be any planned 
program of branch observance of health and safety com- 
mittee activity. Although the quality of the essen- 
tial relationships cannot be quantified there are a 
number of behavioural or attitudinal indicia which may 
point to breakdowns. By failing to monitor the per- 
formance of the joint health and safety committees 
adequately, the branch is missing the opportunity to 
pinpoint potential substandard solutions before they 
are revealed by visual inspection of the work- 


place.101 
Construction Health and Safety Branch: Inspection Process 


The internal responsibility system is much more difficult to achieve 
in the construction industry because of the characteristics of the work- 
site. The labour-management safety committee, composed of the Provin- 
cial Building and Construction Trades Council of Ontario and the Con- 
struction Safety Association of Ontario, operates at the provincial level, 
but at the worksite several different unions are present. The problem is 
apparently most pronounced at demolition Sie eee o Accordingly, in the 
view of Construction Branch officials interviewed it is not uncommon to 


find inspectors visiting a workplace every Gays 


Prosecutions are a more frequently employed enforcement instrument in 
the construction inspectorate than in the Industrial Health and Safety 
Branch where gentle persuasion and the soft push are the hallmarks of 
compliance philosophy. While voluntary compliance remains the ideal, 
there is apparently less reluctance to use more coercion in the Construc- 
tion Branch than in the other branches of the Ministry. This can be par- 
tially attributed to the Branch's practice of mailing copies of "project 
inspection report" forms to the Ontario head offices of constructors. 
Along with the inspection report, which may or may not include an order, 
a copy of a letter signed by the Director of the Branch is sent giving 
notice of what constitutes a breach of the regulations and warning that 
prosecution may ensue from any order involving a serious contravention 
without further notification. Since inspections occur very frequently 
head offices are most often advised daily of what the regulations are and 
hence it is felt that there is no excuse for an employer not knowing what 
constitutes a violation of the eee 

The practice of dealing bluntly with the offender is not necessarily 
inconsistent with the philosophy of promoting internal responsibility. 
Indeed, Dr. Ham claimed that coercive measures were consonant with the 
goal of the external administrative system, namely, keeping the internal 
responsibility system responsive: 

The regulatory and auditing functions of the Occupa- 
tional Health and Safety Authority should be designed 
to keep the internal responsibility system at the com- 


pany level alert and responsive and to deal with the 
true offender.105 Ie 
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Implementation and compliance practices of the Branch as they relate 
to the issue of asbestos in buildings will be discussed in detail in 
Chapter 4. However, it is worthwhile pointing out at this point that as 
a means of controlling asbestos at a construction or demolition project 
the usefulness of normal inspection practices is limited. It is gener- 
ally accepted that the greatest danger of asbestos exposure for construc- 
tion workers is when an older building is being renovated or pulled down 
and asbestos is exposed. For demolition projects the work can be finish- 
ed before the initial inspection is made. This is further reason why 
prosecution may be more necessary in the construction field. Forare ll: 
construction projects the asbestos could he exposed on a day or even an 


hour of a day, other than that on which the inspection is made. 


Information Collected 
The Ministry of Labour is far more systematic than the Ministry of 

the Environment. It collects raw information from the field and proces- 
ses it into serviceable data for use in field personnel performance ap- 
praisals, field support and in the evaluation of how successful the Mini- 
stry is in achieving its compliance goals. Included are data on: 

- number of orders issued; 

- number of orders re-issued; 

- inspection cycles by establishment size; 

- inspection data by standard industrial classifi- 

cation and standard geographic classification; 


- accidents, inspection cycles, orders issued and 
re-issued according to industrial and geographic 


classifications; 
- inspections of companies with workplace commit- 
tees; 


- data on prosecutions. 
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The raw data comes from a number of sources: 


(a) Each inspector sends a copy of his/her inspection 
report to Head Office. 


(b) Each inspector sends to Head Office a weekly 


report indicating: (i) what establishments 
he/she has visited; (ii) the cycle of plants 
visited; (iii) the municipality of the workplace, 


and (iv) the type of call (i-e., initial review, 
follow-up, re-inspection, new workplace, etc. ) 


(c) Inspectors send monthly reports to Head Office, 
giving number of accidents, number of orders/re- 
orders, etc. 
(d) The Ministry issues a weekly and monthly report 
based on this aggregated data. 
The Ministry computer is fed this information and processes it according 
to the classifications enumerated above. 

From the processed data, Head Office gets some idea of whether or not 
the internal responsibility system is working, at least to the extent of 
knowing that if orders must be perpetually re-issued then something must 
be wronge The data flow is used by managers for evaluating the perfor- 
mance of inspectors by showing the degree to which district officers fol- 
low-up on orders issued, whether they have good inspection "cycles," and 


whether inspectors make orders stick??? 


Assessing Compliance Processes and Outcomes 
Both MOL officials and those who are the object of regulation -- bus- 
inesses and labour -- are engaged in assessing how well the provisions of 


The Occupational Health and Safety Act are being put into effect. Such 


assessments may be formal or informal, systematic or anecdotal. Part of 


the task of this study is to make judgements about the success or failure 
of the new health and safety regime. We have already seen some of the 
very real difficulties in making such judgements in the section above. 

The first fact to be faced squarely is that each of the inspectorates 
deals with quite different physical situations in respect of its constit- 
uency and yet MOL must be assessed as a whole because the regulatory re- 
gime covers all these sectors. The Industrial Branch deals with a con- 
stituency of tens of thousands of firms of varying sizes, types of indus- 
try, and states of unionization. The Mining Branch deals with far fewer 
firms but with a wide range of physical/geological attributes, often lo- 
cated in remote areas of the province and in communities especially de- 
pendent on the mines. The Construction Branch must deal with the reality 
of numerous firms, projects and temporary worksites. The Occupational 
Health Branch deals wih hazards whose effects may not be known for sever- 
al years. One would therefore expect different problems in, and even 
criteria for, compliance activity in these sectors. This will he evident 
in the data analyzed below. 

In addition to these physical realities, it is obvious that the cri- 
teria for evaluation are both "process" and "outcome" oriented. While we 
can point favourably as we did above to MOL's increased resources for the 
Occupational Health Branch and the englarged inspectorate, these are at 
best only the most indirect indicators of movement in the right direc- 
tions The Occupational Health and Safety Act is also about "process" and 
thus involves judgements concerning how well the internal responsibility 


system is working in terms of human relations as opposed to reducing or 
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eliminating adverse health effects per se. There is also a need to as-~- 
sess provisions such as the pre-notification of new hazardous substances 
being introduced in the workplace. This raises problems of evaluation 
where the whole concept is preventative rather than curative and where 
one is attempting to measure non-events. This can be analagous to asses~- 
sing police services. Is success based on catching criminals (a measur- 
able phenomenon) or preventing crime (a non-event)? 

To illustrate these problems of assessment it is useful to refer to a 
number of examples. The first is provided by referring to Table 3.3. In 
general terms these data show, since 1975-76, a declining number of in- 
spections for the Industrial Branch; an increase and then levelling of 
inspections for the Construction Branch; a steady increase in inspections 
for the Mining Branch; and a sharp increase in the degree to which the 
Occupational Health Branch is called in to help inspect. Do these data 
denote success or failure? The answer is that it depends on one's cri- 
teria. 


The decline in inspections for the Industrial Branch can reasonably 


be viewed in one sense as evidence that the internal responsibility system 


is working since one of the purposes of the latter is to increase "self- 


inspection" and the internal resolution of problems through the joint 
committees and other provisions of the Act. The stable increase in in- 
spections for the Construction Branch could be viewed as evidence of the 
failure of the internal responsibility system except that one must remem- 
ber that the system is inherently less operational in the context of tem- 
porary worksites and therefore increased inspections are logically nec~ 


essary. The sharp increase in inspections for the Mining Branch may re- 


DABLE 3s 3 


MINISTRY OF LABOUR DATA ON NUMBER OF INSPECTIONS 


Industrial Health Construction Health Mining Health Occupational 

Year & Safety Branch & Safety Branch & Safety Branch Health Branch 
ig 2) 0) Seca AS Spore 567,058 2 Ll26 
Bey On 7 7: 43,909 61,546 27383 976 
JSF imei ie: 42,582 66,663 3F497 1,684 
LI RS heal ies) 41,700 737330 4,689 2, 439 
279-80 40,421 657,°65.0 TFOOS. 4,416 


Source: Ministry of Labour 
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flect the different weaknesses in the responsibility system outlined by 
the Burkett Inquiry and referred to earlier in this chapter. Here too, 
increased inspections may be an indicator of regulatory success or at 
least increased regulatory vigilance. The major increase in inspections 
for the Occupational Health Branch shows that it is being called in more 
frequently as would be expected and required by the new focus on health 
issues, but the data tell us nothing about whether adverse health effects 
are being reduced. The same of course applies to the data for the other 
branches. 

To illustrate the evaluation problems further, Table 3.4 presents a 
proxy measure of inspections per worker at risk. It attempts to show the 
number of inspections of MOL's three front-line branches as a whole in 
relation to the number of Ontario workers at risk. Rather than use the 
total number of workers it was thought that a more meaningful measure 
(though still one fraught with analytical danger) would be workers at 
risk. Thus only workers in mining, manufacturing, and construction were 
used on the grounds that these are particularly high health and safety 
risk industries. The data show an increase in the inspections per worker 
at risk between 1976-77 and 1978-79 but a considerable decline in 1979- 
80. Once again, the net decline could be interpreted as evidence that 
the responsibility system is working. 

Obviously no one could be satisfied with relying on such a single 
proxy measure. We present it not to play games with statistics but to 
show that there are genuine problems in evaluating the MOL as a whole or 
its branches separately, let alone the overall impact of The Occupational 


Health and Safety Act. 


TABLE 3.4 


PROXY MEASURE OF COMPLIANCE: 


INSPECTIONS PER WORKER AT RISK IN ONTARIO 


Total Inspections Number of Employees 
for Three MOL in Selected Higher Inspections per 
Year Inspection Branchesl Risk Industries2 Worker at Risk3 
Lo 1O-7 7 1977838 1,067,600 -101 
Pov d= 18 112,732 170737800 «1.05 
NO78~-79 WIOF TO 1,079,300 e111 
1979-80 13,080 17,209,200 -102 


1. Total of Industrial, Construction, and Mining Branches as found in 
Table 3.3. 

2. Total employees in Ontario in three high risk industries (mining, 
manufacturing, and construction). Data from Statistics Canada Catalogue 
72-008, Monthly, April 1981. These figures are yearly averages based on 
seasonally-adjusted monthly figures. 

3. Measure is a proxy since it does not in any way measure ultimate 


health effects. 
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Similar problems occur when one looks at Table 3.5 on convictions for 
the MOL branches. It shows a sharp decline in convictions for the Indus-~ 
trial and Construction Branches and a steep increase in one year for the 
Mining Branch. Given the far larger number of firms to be inspected by 
the Industrial Branch than the other branches, it is evident that prose- 
cution is resorted to much less frequently by the Industrial Branch. One 
would expect a greater need to prosecute in the construction sector, not 
because it is more vigilant per se, but because temporary worksites re- 
quire a compliance tool that is suited to securing a timely response dur- 
ing the lifetime of temporary construction or demolition projects. From 
one perspective, the Construction Branch's decline in convictions since 
1976-77 may be troublesome, since everyone acknowledges that the internal 
responsibility system is inherently less operational in temporary work 
sites. One should, however, relate this decline in convictions to the 
increase in inspections in the construction sector reported earlier. It 
could be plausibly argued that convictions and prosecutions should de- 
cline if inspections are increasing since construction companies would he 
aware of the stepped-up inspections. The decline, however, may also he 
due to the economic decline in overall construction activity. In gener- 
al, the conviction data must be interpreted carefully and is subject to 
interpretations pointing to success or failure depending upon the empha- 
sis given and the criteria appliedst! 

To present a final example with similar dilemmas, one can note data 


on the number of orders issued per inspection. For the Industrial 


Branch, while the total number of orders declined, the average number of 


TABLE 3.5 


MINISTRY OF LABOUR DATA ON CONVICTIONS 
ree a 


Industrial Health Construction Health Mining Health 


Year & Safety Branch & Safety Branch & Safety Branch 
LOT 6-79 102 618 

Od S 67 536 8 

LOIS =79 DP. 480 V7 
1979-80 50 367 6 


Source: Ministry of Labour data, 1981. 
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orders issued per inspection rose from .77 to 1.0 in the period from 
1975-76, to 1979-80. The construction ratio declined while the mining 
ratio has stayed the same in recent years.108 

If formal data presents problems, then informal perceptions are even 

more problematical, though not less important. In our separate study of 
institutional views we show that labour union spokesmen generally sup- 
port the philosophy of the internal responsibility system but are criti- 
Call Tobeats Specs bioneen a Inspectors are, on the one hand, perceived 
to be no longer the tool of management but, on the other hand, are per- 
ceived as hkeing ill-equipped to play the general manager role discussed 
earlier ‘in this ‘chapter. Unions are still very Critical of? the “Industri> 
al and Construction Branches but see a considerable improvement in the 
Mining Branch. Industry spokesmen generally perceive that the role of 
the inspector has changed. They tend to approve of the new system partly 
because it rejects the policeman role of the inspectorate. 

The study by Luce and Swimmer, Worker Attitudes About Health and Safet 
in Three Asbestos Brake Manufacturing Plants, also shows interesting evidence at 
more micro fever Differences emerge among the workers' perceptions 
of how well the responsibility system (including the inspectorate) is 
working in the three firms studied. The different views seem to he held 
regardless of the knowledge of what inspectors do. Indeed, many workers 
do not know when it is an MOL inspector doing his rounds or the company's 
own safety officer. Workers in the firm with the best safety and health 
record nonetheless regard the whole responsibility system unfavourably 


because of a poorer general climate of labour-management relations. Wor- 


kers in the firm with a poorer health and safety record but better over- 


all labour-management relations regard the whole responsibility system 
more favourably- The importance of the Luce and Swimmer study is that it 
reports the perceptions of rank and file workers. It also shows the im- 
portance of the interconnected public and private behaviour needed to se- 
cure compliance, a point stressed repeatedly in our analysis as well. 

In all of the above, it is necessary to stress that we have still not 
assessed compliance in terms of actual reduced health effect outcomes, 
whether measured in number of deaths, injuries, or exposure levels for 
particular substances. For example, the Burkett Inquiry was deemed nec- 
essary because of an increase in mining deaths. Despite this data, la- 
bour unions and others viewed the Mining Branch as having significantly 
improved its performance during the past three years. Part of the prob- 
lem in these contradictory views undoubtedly arises from the mixed "pro- 
cess" versus "outcomes" criteria that one must apply. Part of it also 
rests on the particular problems of assessing health effects measured by 
exposure limits as opposed to deaths and injuries. The question of the 
adequacy of MOL's efforts to secure compliance with the provisions on 
health hazards and toxic substances deserves final comment, particularly 
because it is still by far the weakest link in the health and safety reg- 
ulatory chain. 

On the traditional safety side of the MOL mandate, data on deaths and 
accidents are kept but there has been justified criticism of the overall 
data base used. For example, the number of people killed at work was 105 
an) 1978, 111 in 1979, and 101 in 1980.14) since the theory of accident 
causation is so weak and so controversial it is difficult to attribute 


either the increase in deaths in 1979 or the decrease in 1980 to the new 


pep 


regulatory regime. Things seem to have stayed much the same. The perfor- 
mance record is criticized by labour leaders as being caused by a combin- 
ation of failure to enforce the present law, and to inadequacies in the 
health and safety committee process because employers do not co-operate 
with the committees. 

The data base of accidents and deaths is acknowledged to be inade- 
quate. The Advisory Council on Occupational Health and Occupational 
Safety has recently drawn attention to these inadequacies. It notes that 
the data on occupational safety are adequate for the limited purposes of 
identifying industries with high accident rates and for plotting injury 
and fatality trends. It stresses, however, that there is an "absence of 
data to explain how various types of accidents are causede") - The 
data on occupational health diseases is in greater state of disrepair, 
even when one takes into account the greater research problems in the oc~- 
cupational health field identified by the ACOHOS. These include the fact 
that the link between environmental agents in the workplace and the oc~ 
currence of occupational diseases has received intensive study only "res 
cently and that research efforts are impeded because "the overall inci- 
dence of occupational diseases in the workplace is low and because the 
effects being investigated are often subtle."—+? 


The focus of the politics which led to the passage of The Occupation- 


al Health and Safety Act was on occupational health and on toxic substan 


ces but the response to the health issues does raise the possibility that 


traditional safety concerns will be ignored. This is a tradeoff which 
presents problems for both the MOL and its critics. In our analysis in 


this chapter we have already pointed out a number of features and trends 


in MOL's effort to respond to the health side of its dual mandate. We 
have noted that increased resources have gone to the Occupational Health 
Branch and that the Branch is called in with increasing frequency. We 
have stressed, however, that the Occupational Health Branch is not a 
primary or front-line inspector and that on balance it should be. In our 
discussion of the Act and the designated substances process we took 
Special note of the assessment and control process Twequired?’for firms 
dealing with a designated substance and the general requirement in the 
statute to pre-notify MOL of new substances. In these spheres of activity 
there is little evidence that MOL is adequately prepared to deal with the 
growing health side of its mandate. Moreover, should it choose to divert 
more resources to this side of its mandate, it may well be that this would 
be done at the expense of its safety mandate. 

It is essential to keep in mind that the Regulations for Industrial 
Establishments, made pursuant to The Occupational Health and Safety Act, 
provide that all measures necessary to prevent exposure to any toxic 
substance by inhalation or ingestion shall be taken and that where any 
toxic substance is used or produced, adequate ventilation must be 
provided. The Regulations for Construction Products also provide that 
where a worker is likely to be exposed to the hazards of injury from 
inhaling a noxious fume or dust, the worker shall be protected to 
mechanical ventilation or respiratory equipment. For mine workers, other 
than those working in an underground mine, a ventilation system is 
required that will prevent the exposure of a worker to agents in the 


atmosphere likely to endanger the health and safety of a worker. 
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The Ministry of Labour also requires inspectors to obtain basic data 
on the presence of any one of thirty-seven toxic/chemical substances in a 
workplace. Employers are required to post the report on the presence of 
toxics in a conspicuous place for workers to see. In addition, a copy is 
sent to the Ministry where it is used by the automatic data processing 
unit for the data base on toxic substances. While the Ministry is made 
aware of the establishments where there is exposure to toxic substances 
and chemicals, the information is of limited value because concentrations 
of the substances are not recorded in any systematic fashion. Neverthe- 
less, the information from inspectors on hazardous materials has been 
used on occasion. For example, the Occupational Chest Diseases Section 
of the Occupational Health Branch was called in to do a survey on asbes~- 
tos exposure. The survey covers all workplaces where inspection has re- 
vealed the presence of asbestos. 

Where a toxic substance or chemical is discovered in the workplace 
the inspector can call upon an engineer or industrial hygienist from the 
Ministry to collect a sample and obtain a reading. A medical doctor from 
either Toronto or the regional office will be asked to evaluate the re- 
sults and assess the risk associated with the presence of the substance 
in the workplace. With the advice of the doctor the inspector will de- 
termine if an order should be issued. 

Employers are being encouraged to maintain a file on substances in- 
troduced, to or generated in, the workplace, as well as information on the 
frequency of use. Although this is a voluntary program, it is expected 


114 
to improve the data base for the evaluation of health hazards. 


There are therefore some tentative signs that MOL is responding to 
the health side of its mandate but one does not find the response to be 


very systematic. 


CONCLUDING OBSERVATIONS 

The analysis in this chapter has hopefully made it clear that the 
regulatory regime required by The Occupational Health and Safety Act is 
complex and not easily assessed. Our analysis can only be considered to 
have partially covered the regulatory terrain involved. The legislation 
and the compliance philosophy behind it requires a complex blend of pub- 
lic and private behaviour. Our focus has been more on the MOL than on 
its partners in the private sector. Inevitably under such a regulatory 
regime there are contradictions and conflicts which must be balanced 
rather than permanently resolved. One is dealing with both different en- 
trenched perceptions of reality as well as disputes over the new behav- 
iour the legislation is inducing in practice. In this context we offer 
some general concluding observations about MOL and the occupational 
health and safety sector in both the standard-setting and implementation 
spheres of activity. 

Several points regarding standard-setting and implementation in the 
occupational health and safety sector in Ontario should be stressed. 
First, the Ministry of Labour's overall approach has been better develop- 
ed than that of the Ministry of the Environment. This applies both to 
its superior and more open standard-setting processes concerning desig- 


nated substances and to its better articulated compliance philosophy. It 


no 


also applies to the more systematic concepts and practices that MOL ap- 
plies to information collection and to the cycle of safety-related in- 
spections. Recent improvements are undoubtedly a product of both the in- 
tensity of recent criticism and scrutiny as well as a desire by officials 


and ministers to reform the process and respond to criticism. 


Standard-Setting 

Relative to the MOE, the Ministry of Labour's approach is a progres- 
Sive one but there can be little doubt that numerous regulatory weaknes~- 
ses remain. The Ministry's standard-setting process shows all of the 
growing pains that inevitably follow the adoption of the new consultative 
approach. The informality and hence uncertainty of the process is both 
an asset and a liability. It avoids some of the pitfalls of the American 
approach but, at the same time, the rules of the standard-setting process 
are, to some participants, maddeningly uncertain and slow. It must be 
stressed, however, that MOL's consultative approach applies only to des- 
ignated substances.- There is no justification in principle why its num- 
erous other regulatory processes and guideline-setting processes should 
remain outside the consultative approach. 

A fully satisfactory standard-setting process is difficult to devise. 
We do conclude, however, that the Ministry will have to take more con- 
crete measures to resolve more readily the repetitive technical and sci- 
entific debates that arise. We believe that the provisions of the OSHA 
Cancer Policy regarding rules for corroborative evidence on health ef- 
fects provide a basis for reform which Ontario should adopt, particularly 


to speed the standard-setting process. 


We believe it will also be increasingly necessary to include in these 
processes a requirement for formal written cost-benefit analysis. The 
case study of the new proposed asbestos regulations indicates that exist- 
ing formal Cabinet requirements for economic impact assessments were not 
carried out in this instance. It is nonetheless true that the MOL is 
still implicitly engaged in an informal cost-benefit balancing exercise, 
a part of which was informed by business economics. We will explain more 
fully in Chapter 5 why we think formal cost-benefit provisions should be 
part of the standard-setting process and how this provision would affect 
labour's partly legitimate concerns about who bears the burden of proof. 

A further weakness in MOL's approach is the absence of a formal per- 
manent standard-setting committee within the Ministry to parallel that 
which exists in MOE. The Ministry of Labour must put its internal pro- 
cesses in order if it is to profit from the early experience with the 
designated substances process and if it is to deal with the imposing 
future standard~-setting agenda it faces. The use of periodic task forces 
to prepare these standards will not be a sufficient basis for dealing 


with this agenda. 


Implementation 

As to ongoing implementation and compliance, we have stressed that it 
is necessary to differentiate the three inspectorates within the Ministry 
of Labour. We have stressed the need to keep carefully in mind what the 
data on inspections and convictions and other proxy indicators signify, 
given their different constitutencies and physical contexts. The indus- 


trial inspectorate seems to have made some progress in the post-Ham era 


Boy, 
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in its overall approach and inspection philosophy. The work of the con- 
struction inspectorate shows progress in the increased inspection activi- 
ty, but leaves much to be desired, as we will see more clearly in Chapter 
4. The work of the Burkett Inquiry suggests that compliance in the min- 
ing inspectorate still leaves considerable room for improvement despite 
the fact that labour views the Mining Branch's performance to be consid- 
erably improved. The Occupational Health Branch is being used more fre- 
quently but it clearly lacks a primary front-line inspection mandate. 

The industrial inspectorate's implementation and compliance activi 
ties are still weak in several respects. First, the relative preference 
placed on ethical compliance, while undoubtedly desirable over the long- 
term, and perhaps even during the early years of the new legislation, is 
excessive.e Resort to prosecutions has been viewed by the Ministry, to an 
unnecessary degree, to be an indicator of regulatory failure. Second, it 
is difficult to have confidence in the compliance activity given certain 
glaring gaps in the data the Ministry collects and makes public. For 
example, the Ministry does not break down or publish its compliance data 
to reflect variables such as unionized and non-unionized plants, and 
small, medium, and large plants. This is a serious omission in that 
these are variables which one would intuitively judge to be important 
factors in compliance activities. In addition, the Ministry does not make 
public data on the number of re-orders it has to issue. The public 
therefore has no basis on which to judge the potential prosecution situa- 


tions that might arise. 
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The Ministry of Labour is certainly aware of the need to improve its 
capacity to deal with toxic substances. It has begun to collect data on 
such substances and to develop priority lists but there is little sense 
of direction as to how the data would be used and how it will impact on 
the ongoing inspection process in all of the MOL inspectorates. 

Increased financial and personnel resources have been made available 
to the Ministry in the wake of the new legislation, and there is increased 
recognition of the need for new personnel with expertise in dealing with 
toxic substances. The Ministry will, however, have to significantly in- 
crease its expertise in the toxic substances field and pay far greater 
attention to the problem of training and educating its traditional and 
new personnel in a way which reinforces both their roles. Inspectors are 
not now equipped to play the managerial role envisaged for them, nor can 
they fully resolve the conflicts inherent in being both facilitators and 
tough cops. 

These observations about the Ministry of Labour indicate both pro- 
gress and the existence of several major inadequacies. A further appre- 
ciation of the Ministry's role will emerge after our analysis of the 


building sector in Chapter 4. 
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BUILDINGS: THE ONTARIO ASBESTOS IN SCHOOLS CASE 


In the world of standard-setting and implementation for health and 
Safety, the buildings sector -- or what some call the "internal" environ- 
ment - seems to be a jurisdictional no-man's land. Buildings fall ina 
category between the larger outdoor environment and the workplace. ‘They 
encompass schools, universities, hospitals, theatres and museums, subways 
and numerous private business offices and apartment buildings. These are 
places both where people are employed but also where other people visit 
or utilize the building, sometimes present in it for long periods of time 
(each eschool children)or only fora day or less (evg.j/a visit to*ta-muse— 
um). The building sector can also encompass temporary building or remo- 
val sites such as when Ontario schools had asbestos removed from them or 
encapsulated in them. In the latter situation problems of enforcement 
can be quite different from those experienced in permanent workplaces and 
in the outdoor environment. The removal of hazards to protect the gener- 
al public can easily lead to increased risks for workers engaged in the 
removal or repair activity. Thus environmental and occupational hazards 
become closely entangled. 

We will not examine the entire building sector because there is in- 
sufficient information to do this properly. We will discuss the building 
sector by focusing on the issue of asbestos in Ontario schools.” We 


will not deal here with the origins of the schools case since this is 


fully explored in the separate study on hazard identification. The 
reader should review the origins of the schools case, however, since bby 
will help place the analysis in the present study in context. A particu- 
larly important feature of the origins of the asbestos in schools issue 
is the temporary environmental and occupational health political coali- 
tion which was forged around it. It was a combination of concern about 
children plus the "timely" death (in political, but certainly not human 
terms) of a school worker from asbestos exposure which led to media, 
parental, and labour union pressure. This political pressure resuited in 
the establishment of the Royal Commission on Asbestos and in the Ministry 
of Education's funding of a multi-million dollar removal and encapsula- 
tion program. Labour unions had been bitterly critical for years of the 
failure of regulators to act on the mounting evidence of worker deaths 
due to prolonged asbestos exposure. Thus the relatively swift, indeed 
perhaps precipitous, governmental response in the case of children in 
schools made the previous inaction on worker demands all the more diffi- 
cult to tolerate. 

This chapter will show that there are reasonable grounds to con- 
clude that the swift regulatory action for children has been taken by in- 
creasing still further the risk to workers engaged in the removal and re- 
pair activity. The implementation of the schools asbestos removal and/or 
encapsulation program contains other important lessons, particularly if 
in the near future similar programs are launched for other parts of the 
building sector. Indeed, there are already developments in other sectors 
including hospitals. We will refer to these briefly in the last part of 
this chapter. In Chapter 5 we will suggest ways to resolve the issue of 


jurisdiction over the building sector in matters of health and safety. 


To understand the schools case we will first describe briefly the 
role of the institutions and agencies involved. We then examine the role 
of standard-setting in the case. Because there has been confusion as to 
which standards, occupational or environmental, should apply in schools, 
the role of standard-setting per se is limited. We therefore focus the 
bulk of our analysis on the implementation and enforcement of the program 
to remove and/or encapsulate asbestos in Ontario's primary and secondary 


schools. 


ROLES AND RESPONSIBILITIES: AN INSTITUTIONAL PROFILE 

The schools case is a fairly complex one. It is necessary to have 
a preliminary profile of the roles and responsibilities of the major in- 
stitutions. This profile is presented in summary form below. More will 
be said about these institutions in the detailed analysis of implementa- 


tion and enforcement. 


Ministry of Education 

The Ministry of Education (M.O.Ed.) asserted primary jurisdiction 
over the health and safety aspects of the schools program under The Edu- 
cation Act which confers general powers to ensure the safety of children 
apeetcheixr school surroundings.* The Ministry provided special funding 
to the school boards using normal grant formulas to carry out the removal 
or encapsulation program. It also requested the initial survey of 
schools to determine the degree of asbestos problem, if any, in each 
school. It has been involved in advising school boards on suitable con- 
tractors, and sent out technical material (derived mainly from U.S. EPA 
guidelines) on how to decide whether to remove or encapsulate and on how 


Eoidorat safely.? 


Ministry of Labour 

The Ministry of Labour (MOL) has jurisdiction in schools arising 
out of The Occupational Health and Safety Act because of the presence of 
workers such as teachers and custodial and support staff.> On removal 
and encapsulation programs it has jurisdiction over construction safety. 
The Construction Health and Safety Branch of the Ministry is charged with 
inspecting the asbestos program in the schools. Health experts in the 
Occupational Health Branch have also been involved when asked hy the Con- 
struction Branch, by individual school boards, or by the Ministry of Edu- 


cation. 


Ministry of the Environment 

The Ministry of the Environment (MOE) has jurisdiction under |The 
Environmental Protection Act over waste disposal sites, which the MOE 
licenses. Some of these sites are municipally owned while others are 
privately owned. How the asbestos removed from schools is transported, 
stored, and dumped is an important issue and will be even more important 
if removal programs are extended to other public and private buiidings. 
Also at issue in the case is whether MOE's air quality guidelines for 
asbestos (0.04 fibres longer then 5 microns per cubic centimetre of air 


measured over 24 hours) applies in the internal environment. 


Ministry of Consumer and Commercial Relations 
The Ministry of Consumer and Commercial Relations is not an active 


participant in the schools program. It is mentioned, however, because 


building codes are part of the Ministry's mandate. Because of this 
jurisdictional claim on the building sector, it is important to relate 
this Ministry's role in health and safety regulation. For example, the 
schools controversy led to the establishment of a permanent committee to 
investigate and regulate the use of hazardous building materials. MThis 
committee is to report its recommendations to the Deputy Ministers’ 
Committee on Occupational and Environmental Health described in Chapter 
1. The Deputy Ministers' Committee in turn recommends a course of action 
to the Ministry of Consumer and Commercial Relations under The Building 
Code Act. The task of sorting out the jurisdictional issues is left to 
Chapter 5 when we examine the overall machinery for enhancing health and 


safety co-ordination in the Government of Ontario. 


Office of the Ontario Fire Marshal 

The Fire Marshal has jurisdiction in approving the use of fire 
retardant materials in building construction. Since this is the chief 
use of asbestos, the Fire Marshal must approve the substitutes if 
asbestos is removed, and the encapsulation materials and sealants if the 
decision is to encapsulate the asbestos. Several products have been 


approved primarily based on laboratory tests in the United States.© 


School Boards and Parents 

School boards are locally elected and have general responsibility 
to set local school board policy within the confines of The Education 
Act. They also effectively set local tax rates to finance school 
Operations. School boards have been actively involved in the asbestos 
case both as decision-makers and as a forum for parental concern about 


the safety of their children from asbestos hazards. 


Unions 

Several unions are involved in the schools question. These include 
unions representing custodial and support staff, teachers, librarians, 
and construction and other workers, especially those involved in the re- 
moval or encapsulation of asbestos. As the case study on the origins of 
the Ontario asbestos in schools has shown, unions were the prime initia- 
tors in raising the asbestos issue not only as it affects public build- 


ings but as it affects the workplace as well./ 


Asbestos Removal/Encapsulation Industry 

Pressure and/or requirements to remove or encapsulate asbestos in 
schools and other public buildings creates new or enlarged economic op- 
portunities for firms and individuals involved in this activity. The 
size and composition of this industry is difficult to describe accurate- 
ly. Between 1980 and 1982, well over twenty million dollars in removal or 
encapsulation work has been at _ stake. The companies involved include 
those engaged in construction, demolition, insulation, and acoustics ac- 
tivities. One measure of the industry can be found in the fact that over 
fifty firms have sent personnel to take the special course on asbestos 


offered by the Ontario Research Foundation. © 


On the other hand, govern- 
ment officials and other persons interviewed in the Metropolitan Toronto 


area agreed that there were only about six to ten firms which were exper- 


ienced, capable, and qualified to do the work, especially removal work. 


The Asbestos Substitutes Industry 

If a fireproofing material containing asbestos is removed it must 
be replaced by some other substance or product with suitable fire protec- 
tion properties. The asbestos substitutes industry therefore has a con- 
Siderable stake in the business. Indeed concern has been raised that 
some firms holding exclusive licences to sell and apply these substitutes 
are attempting to corner the removal activity market as well, or at least 
are making it difficult for those engaged in removal to also provide the 
additional services of applying the substitute material.” 

The Ontario Fire Marshal's Office has approved several products as 
replacement fire protection for asbestos on structural steel members. 
These are: fire-rated gypsum wallboard; plaster; several materials lis- 
ted by the Underwriters' Laboratories of Canada, Underwriters' Laborator- 
ies, Ince, and the National Research Council. These products are manu- 
factured by Cafco Products Ltd. (Mississauga), Cem-Al Products Ltd. 
(Markham), Spraycraft Corp. (Brooklyn, U.S.A.), Spraydon Corp. (Fort 
Lauderdale) and Jet-Insulation Spray Insulations by Air-O-Therm Co. Ltd. 
(Elk Grove Village, Illinois); and various cementitious mi eaters oe 
The Fire Marshal's Office is careful to note that its approval is based 
on fire protection properties aie No other health and safety at- 


tributes of these products have been tested by them (or by other agencies 


of the Ontario government). 


Architects, Engineers, and Professional Consultants 

The building sector involves numerous professions in strategic 
roles. Architects and engineers both in private practice and as employ- 
ees of school boards are involved in the design, construction, alteration 
and demolition of buildings. The asbestos removal program has also re-~ 
quired many school boards to hire special consultants, familiar with as- 
bestos, to oversee the removal and encapsulation work carried out by con- 
tractors. The latter are a particularly scarce commodity with perhaps 
only five or six available in Ontario. They are being kept exceedingly 
busy by the Ontario schools asbestos program. 

The asbestos question raises potentially difficult dilemmas for the 
architectural and engineering professions. For example, the question 
arises whether architectural and engineering firms should immediately 
advise all their past clients in the public and private building sector 
about the precise quantity and location of asbestos materials used in 


these buildings. 


The Media 

The mass media's role in identifying hazards, including the asbes- 
tos hazard in Ontario schools, has been examined in detail in a separate 
study. + Its role is obviously an important one at the identification 
stage- The media's role in subsequent implementation and enforcement is 
a very limited one. The media tends to lose interest when the day-to-day 
problems of implementation have to be faced. The world of implementation 
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and compliance is generally not viewed as "news." The Ontario 


schools case amply demonstrates this fact. 


Ontario Research Foundation (ORF) 

The ORF is an independent research foundation created by the Ontar- 
10 government to carry out research and technical services for public and 
private sector clients on a fee basis. As we have seen, it is also in- 
volved in offering courses on asbestos. It is also one of the few inde- 
pendent centres of expertise on asbestos in North America. This arose 
Parcly Out OL contractual ™work it “had: ‘carried out with the oU.Gs4Environ= 
mental Protection Agency (epa).t4 

The case study on the origins of the asbestos in Ontario schools 
question has shown the degree to which EPA was relied upon for guidance 
both by the Ministry of Education and by the Occupational Health Branch 


of the Ministry of Labour. => 


STANDARD-SETTING AND THE APPLICATION OF STANDARDS IN SCHOOLS 

Workers in schools other than teachers come under the direct juris- 
diction of the Ministry of Labour under The Occupational Health and Safe- 
Eye act.  Theypresent Ontariol control limit" of (twor fibres per Youbic 
centimetre therefore applies. Inspection and air sampling "in a few of 
the schools with the greatest concentrations indicate levels of one-tenth 


ie The Ministry 


to one-twentieth of this occupational exposure limit. 
of Labour's official view is that fibre levels to which workers are ex- 
posed in school facilities is "considerably less serious than in situa- 
tions where the material is mined, manufactured, or used or removed in 


ul7 wherefore no new standard-setting processes have be- 


construction. 
gun in respect of asbestos in schools or other public buildings. How- 


ever, air samples are required to be taken after removal/encapsulation 


activity is completed to ensure that the agreed limits are met. 


A central question in the schools case is what standards are to ap~ 
ply in the "internal" environment in which both children and workers are 
located. We have already shown in Chapter 2 that the MOE criteria and 
guideline for asbestos (0.04 fibres) is meant to apply to the outside en- 
vironment. The environmental criterion was extrapolated in 1970 from the 
U.K. occupational standard and is about ten times more stringent than the 
occupational standard in place in the U.K. at that time. In our separate 
study of origins of the schools issue (contained in The Politics of Risk: 
The Identification of Toxic and Other Hazardous Substances in Canada) we 
stressed that there was little thought given to the possibility that the 
outdoor environmental guideline might apply in schools. There is also 
controversy over whether one can accurately measure airborne asbestos 
fibres within buildings to satisfy such a guideline. The problems arise 
because of the numerous types of construction and the condition of mater- 
ials within any building or section of a building. It as <sti-)\L, theres 
fore, an unresolved issue as to which guideline or standard a post~remo-~ 
val or post-encapsulation air sampling exercise is to satisfy. 

The further important question is the utility of using standards at 
all during the processes of construction, removal, and alteration of 
buildings. Both the construction industry and the unions agree that the 
temporary and dynamic physical nature of non fixed-place worksites usual~ 
ly render traditional regulatory control measures impractical. Air moni- 
toring to determine concentrations of airborne fibres may be practical 
for fixed industries where the work procedures are more constant, ventil- 
ation is either constant or controllable, and the process under investi- 


gation is constant. However, as the Construction Safety Association of 


Ontario pointed out in its written submission to the Royal Commission on 
Asbestos, "the dynamic nature of typical construction projects is not 
conducive to obtaining realistic measurements of exposures by air samp- 
lings Also the time required to collect and analyze the air samples may 
exceed the duration of exposure. "18 The brief pointed out major diffi- 
culties with other devices such as medical monitoring of workers in a 
high turnover workforce, the rotation of workers (impractical due to the 
small workforce most contractors employ), and engineering controls. 

The unions' submissions concur that construction worksites require 
special regulatory treatment for which normal standard-setting is inap- 
propriate.!? The Construction Safety Association of Ontario prefers 
what it calls "regulation by procedure" as the best regulatory concept 
for such worksites. We will examine this concept further in a later part 
of this chapter. 

Standard-setting per se does not appear at first glance to he a 
separate, distinct activity as it applies to schools in the removal of 
asbestos. But standards can affect the schools sector in that, if a de- 
cision to encapsulate the asbestos found in a school is made, it should 
result in an acceptably low level of exposure afterwards. 

It can be stated, however, that no standard-setting process has 
been tried in Ontario which specifically addresses whether exposures in 
buildings to non-workers (€.g., children) should be different than stan- 
dards set for the workplace or for the broader outdoor environment. Be- 
cause of this we will focus our examination on the actual implementation 
and enforcement process experienced in the asbestos in Ontario schools 


program. 


ell 
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IMPLEMENTATION AND ENFORCEMENT 

The analysis of the origins of the asbestos in Ontario schools case 
shows that the response of the Ontario government was swift when it came 
to providing funds to assist schools in the protection of children's 
healthe The response also reflected a general state of unpreparedness 
when it came to providing technical advice and ensuring that a proper in- 
spection program was in place to protect the health of workers. Tela 
plementation and enforcement process Will be described and, critically ex 
amined according to the sequence of steps required. We are particularly 
interested in the problems to avoid, especially if removal and encapsula~ 
tion programs are applied in the future to other public buildings and 


with respect to hazards other than asbestos. 


Notification and Advice to School Boards 

On June 25, 1979, the Ministry of Education requested through its 
regional directors of education that the boards of education complete a 
preliminary identification of the presence of asbestos in their facades 
ties. The initial memorandum contained no guidance as to what to look 
for or how to remedy the eer Tt is clear that at thisveare, 
stage many school boards lacked the knowledge about how to proceed. 
Eventually, but at the cost of much confusion, uncertainty, and political 
criticism, a ninety percent response to this request was received. Ac~ 
cording to a Ministry of Labour document, asbestos was present in 732 
schools, about fifty percent of this in a friable and exposed form, main- 
ly in ceilings and plenums.?+ A July i981 summary prepared by the 
Grants Policy Branch of the Ministry of Education shows only 426 with ex- 


posed asbestos (see Table 4.1). 
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Following the request for the initial surveys an Interministerial 
Committee on Asbestos was created by the Ministry of Labour. The 
Committee was composed of representatives from the Ministries of Labour, 
Environment, Consumer and Commercial Relations, Health, and Education. 
The Committee met as required on the asbestos issue and under its auspices 
a manual entitled "Inspection of Buildings for Asbestos" was prepared. 
The manual was sent out to school boards, colleges, and universities on 
January 25, 1980. A second survey based on bulk samples was initiated at 
the same time. Samples of suspect material were to be sent to the 
Ministry of Labour's laboratories. If tests proved the existence of 
asbestos hazards the boards were to carry out assessments to determine 
what corrective action should be taken. 

It is interesting to note that later, on March 19, 1981, the Inter- 
ministerial Committee's mandate was broadened beyond asbestos. Henceforth 
it was to be a new vehicle for investigating and regulating the use of 
building materials "the use of which creates an apparent health hazard to 
occupants or users Of a building. "22 The function of the Interministerial 
Committee on Building Materials is to review the need for research into 
potential hazards in buildings and to recommend appro paws 
recommendations under The Building Code Act. As noted earlier the 
Committee reports to the Deputy Ministers' Committee on Occupational and 
Environmental Health for review and consideration which in turn advises 
the Minister of Consumer and Commercial Relations on the course of action 
to be taken in respect of the material. 

In addition to requiring the above-noted surveys, the Ministry of 
Education made extra financial assistance available on the sliding scale 


basis of its capital grants program. In fiscal year 1980-81, these grants 


totalled 8.34 million dollars. AWEurctchen ws) 2... minions dollars us) vallo= 
cated for the 1981-82 fiscal year and 8 million dollars for the 1982-83 


fiscal Te 


Deciding on Control Options: Enclosure, Encapsuation, and Removal 

To Bes Seal the asbestos hazard, school boards were left with three 
options: to remove it, to encapsulate with a sealant, or to enclose it 
with a barrier which separates the material from the building environ- 
ment. The Ministry of Education's general advice to school boards on 
these choices is summarized in Table 4.2. The Ministry noted that a key 
determinant in the choice is the degree of friability of asbestos mater- 
ials, but there is no instrument to determine friability. It is there- 
fore hoped that experience would be gained in the initial stages of the 
asbestos control program so that more uniform practices could be adopted 


later.-* 


That significant differences of view over this critical choice 
exist is evident in several ways. Submissions made to the Royal Commis- 
sion on Asbestos indicate that "encapsulation or enclosure are preferred 
by the Ministry (of Education) where they will provide protection."2> ° 
Thus encapsulation would be suitable where the asbestos is bound into ma- 
terials such as plaster, tiles, wall panels, well-adhered fireproofing, or 
when it is in locations entry to which is infrequent. Removal would be 
the solution where asbestos "is likely to be released from insulation 
that is subject to vibration, is located in or near ventilation facili- 
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itececsOr 1S “too friable to control... 
least implied preference for encapsulation, the Metropolitan Toronto 


Board of Education Advisory Task Force on Asbestos in Schools strongly 


favoured removal. The Task Force report concluded as follows: 


TABLE 4.2 


Asbestos Hazards in Schools 
The Basis on Which Advice is Given With Respect to Whether 
Asbestos Should be Encapsulated, Removed, or Enclosed 


The three known methods of eliminating asbestos hazards in schools are 
encapsulation, enclosure, and removal, as briefly described below. The 
description includes their appropriateness of application upon which the 
advice of Architectural Services to school boards is based: 


1. Encapsulation: To encapsulate asbestos materials by spraying 
sealant over their exposed surfaces. 


Application: For such asbestos products as fire stage curtains, 
asbestos ceiling tiles and wall panels. 


For sprayed but well-adhered asbestos fireproofing 
materials and acoustic or decorative plaster where 
the added weight of encapsulant will not cause the 
asbestos materials to fall off from the surface to 
which they are originally applied. 


For asbestos cementitious plaster ceilings. 


2. Enclosure: To confine asbestos materials by constructing an 
enclosure. 


Application: For confining asbestos materials in existing 
ceiling spaces hy constructing a new ceiling 
provided that there are no building components or 
equipment in the ceiling space wrich require 
access for periodic repairs and maintenance and 
that water leaks into the ceiling space from above 
are not expected. 


For confining and protecting asbestos materials in 
areas subject to physical damage or vandalism such 
as low-lying ceilings, bulkheads, and/or beams in 

gymnasiums and stairways. 
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Table 4.2 (continued) 


3. Removal: 
Application: 
Source: 
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To physically remove asbestos materials. (Removal 
often requires replacement with non-asbestos 
materials.) 


For eliminating asbestos release from spray-on 
fireproofing of long span steel structures when 
they flex or vibrate. 


For eliminating asbestos fibres in air plenums 
where their release from sprayed fireproofing or 
from asbestos ceiling tiles can contaminate the 
whole building through the ventilation system, 
particularly in the case of sprayed fireproofing 
which is friable. 


For preventing the crumbling of sprayed asbestos 
materials which are too friable to he encapsulated 
or which has a condition unsuitable for enclosure. 


Ontario Ministry of Labour, Supplementary written submission to 


the Royal Commission on Asbestos, #61, March 1981, Appendix IV. 


Much has been said of encapsulation; the direct spraying 
of friable asbestos material with either a penetrating 
chemical or bridging liquid to seal in asbestos fibres. 
The adhesive quality of a sprayed asbestos material was 
designed to support its own weight. The encapsulation 
process adds to the original weight and naturally puts an 
added strain on the adhesive quality. Therefore, failure 
is possible, either at the time of application or later. 
None of the materials being proposed for encapsulation 
was originally designed for spraying over asbestos. As a 
result, their capabilities vary widely. The most sign- 
ificant variable, however, is the standard of the origi- 
nal installation and its present condition. 


These unknown factors, set against the cost involved, make 

encapsulation a very doubtful procedure. Hence, it 

should be used only in specific areas difficult or impos- 

Sible to treat in any other way. 

However, if encapsulation is considered, the sprayed as- 

bestos must be in good condition and the encapsulation 

sealant material must receive the approval of the Ontario 

Fire Marshal. It should also meet the testing require- 

ments of the EPA until such time as Canadian standards 

have been developed.2/ 

These conflicting preferences were reflected in the decisions of 
school boards and the timing of the control work. The Toronto Schook 
Board used the Metro Task Force philosophy and favoured removal. It was 
cautious and measured in deciding what action to take. For example, in 
fiscal year 1980-81, only about -5 million dollars was spent on six remov- 
al contracts. In 1981-82, about ten contracts have been let, totalling 
approximately 2 million dollars. A total of about. 17 million dolla re 
was the initial projected cost for the Toronto Board's program.-~ 
Other Metro Toronto area boards such as the Scarborough Board of Educa- 


tion followed a similar pattern in preferring removal. *” 


In direct contrast, the Ottawa Board of Education chose encapsula~ 
tion. Of the Ottawa Board's 83 schools, 31 required some kind of 
asbestos control action. About 95 percent of the asbestos was in acous- 
tic material and encapsulation was used. Removal of asbestos in only one 
auditorium was deemed necessary. All of the control program was comple- 
ted in the summer of 1980 at a total cost of about 400,000 dollars. The 
Ottawa Board's preference was based not only on the lower cost of encap-~ 
sulation but also on the belief of its technical advisors that removal 
programs were too dangerous both for workers and students. °° 

Encapsulation was the preferred option in most of the school boards 
outside of the Metro Toronto area. A list of approved projects supplied 
by the Ministry of Labour and dated February 23, 1981 indicated the fol- 
lowing breakdown: encapsulation (145); removal (24); enclosure (5); re- 
moval and encapsulation (9); and miscellaneous (52). The largest of the 
removal projects were located in the Metro Toronto area. One could use~ 
fully speculate on what might explain these different "implementation" 
responses. Three factors can be usefully explored, namely, access to ex- 
pertise, media and related parental pressure, and relative economic sta- 
tus. 

With respect to access to expertise, it is worth noting that the 
Metro Toronto Board conducted the most elaborate review of the technical 
questions involved. It did not conduct new research but it went through 
a process of discussion and ete RR Other boards received the Metro 


Task Force Report but did not take part in the process itself. 
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There is little doubt that media pressure was strongest and most 
persistent in the Toronto area. This may also have added impetus to 
choosing the "removal" option since removal can be more visibly seen by 
concerned parents to be a permanent solution whereas encapsulation does 
not have these reassuring political properties. This is not borne out, 
however, by the Hamilton area preference for encapsulation despite heavy 
media exposure there. 


It is possible, of course, that the Toronto area, because of its 


comparative wealth, can simply afford "Cadillac" solutions while others 


make do with less. Other boards (with the Ministry of Education's impli- 
cit encouragement) viewed encapsulation as a less expensive short-term 
solution. They do not appear to have been aware of, or given much cre- 
dence to, the technical argument advanced by some that encapsulation 
sealants would only be effective for a few years’* nor to its long=temm 
economic corollary, namely, that it would be wiser to remove asbestos once 
now at current prices rather than encapsulate or repair the sealant sev- 
eral times in the future with all the accompanying increased costs. Ano- 
ther potential cause of the different response might be that in Toronto 
more schools were multi-story structures thus requiring more asbestos in 
their .construction. There is no evidence, however, that Toronto's 
schools are different from other major cities in Ontario in this respect. 

The problems of scheduling the work could also have exerted a pro- 
encapsulation bias. Work must generally be carried out in the summer or 
other holiday periods when the schools are not occupied. More encapsula- 
tion work could be done in more schools in any given period of time than 


would removal work. This factor would have operated in the Toronto area 


as well but was not a sufficiently strong factor to outweigh the possible 
cumulative effect of the Toronto area's greater access to expertise, 
stronger media pressure, and perhaps greater ability to afford more imme- 
diate capital intensive solutions. 

The above explanation is tentative in nature. Cne is nonetheless 
faced with quite different patterns of implementation regarding the cen- 


tral problem of choosing whether to encapsulate, enclose, or remove. 


The Selection and Qualifications of Contractors and Consultants 

Once the desired control option had been decided upon, school 
boards then faced the problem of selecting a contractor and often a con- 
sultant to supervise the contractor's work and to write up the specifica- 
tions of the tender. Larger school boards usually had their own staff 
capable of writing up the specifications. For some small jobs the work 
could be carried out by the board's or the particular school's own 
staff. A dominant feature of the first two years of the Ontario asbestos 
in schools program was the absence of qualified personnel knowledgeable 
about, and experienced in, the use of asbestos. Virtually everyone had 
to learn through experience. 

The larger school boards went through a pre-tender process of 
screening out contractors unqualified to do the work. As noted in the 
first section of this chapter only about "Six to ten firms were deemed to 
be qualified by officials in Metro Toronto. Determining qualifications 
was very judgemental in nature. It was based partly on previous know- 
ledge of the firms, advice from consultants and the Ministry of Educa~ 


tion, and some evidence of special asbestos knowledge (such as taking the 
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ORF course). As jobs were completed, word-of-mouth information was 
quickly exchanged, especially in the Toronto area, about which contractors 
were doing a good Saipaay To obtain some additional leverage over con- 
tractors some boards selected firms involved in the painting industry 
since the latter would have an even greater incentive to perform well so 
as to maintain their longer-run business relationship with the board. 

There is little doubt that the quality of the workforce employed hy 
the different firms varied greatly. Firms varied in the kind of training 
they passed on to their workers and the kinds of equipment they used. 
Some firms charged others with using cheap student labour, thus undercut~- 
ting them in bids for work. While we cannot substantiate these claims 
they are not surprising. A new 20 million dollar regulation-induced 
market was being created, and thus competitive practices of this kind 
could easily develop. 

The variable quality of contractors and their workforce was also 
aided by the physical reality of having to schedule the asbestos work in 
the cramped summer construction season. This meant that several hoards 
were often chasing the same small band of qualified firms and consultants 
and the contractors had to staff-up rapidly for the summer "asbestos" 
season. 

Special problems were encountered by smaller school boards, includ- 
ing situations where work was carried out by the board's or school's own 
staff. The work was often done quickly and without knowledge of the pre- 


cautions that should be followed. 


Some additional financial assurance of quality was available to the 
school boards because of the requirement that the firms post performance 
bonds. Some boards found, however, that they had to lower their normal 
75% of cost requirement for these bonding provisions to 50% to enable the 
firms to post the bonds. This was because the removal work had a higher 
labour versus material cost component than traditional construction pro- 
jects had. 

For many boards the role of their hired consultants was critical. 
For some boards the consultants co-ordinated the control project in all 
its phases: taking surveys of asbestos materials; writing the specifica- 
tions of the control job; helping to choose the contractor; inspecting 
the worksite while work was underway; and ensuring that proper air sam- 
ples were taken at the conclusion of the project. For others, the con- 
sultants' role was confined to the last two aspects of the work. Consul- 
tants, moreover, were an even more scarce resource than contractors and 
hence worked for several boards. This was an informal source of continu- 
ity and co-ordination and helped shorten the general asbestos learning 
curvee On the other hand, such individuals could not hbe everywhere at 
once and hence some of their work undoubtedly suffered, especially when 
daily worksite inspections were required. 

The problems experienced with contractors, consultants, and the as- 
bestos workforce in the schools program raised larger issues about the 
advisability of licensing such firms and about other aspects of education 
and training. We will return to this question in the concluding section 


of this chapter. 


Variations in Costs 

The intricate relationships in the implementation process between 
health and safety effects, technical competence and skill, and economics 
is well illustrated in the asbestos in Ontario schools situation. These 
relationships are to be found in two issues which largely determine the 
variable costs evident in the schools asbestos control projects. They 
raise again the question of "Cadillac" regulatory solutions and quality 
control, including the regulators’ ability to ensure quality and evenness 
of performance across all sizes of school boards and schools. The first 
issue involves the relative costs of encapsulation versus removal. The 
second issue involves cost differentials (once the choice of controls has 
been made) arising from the differences in the cost and quality of labour 
used in either encapsulation or removal projects. Both of these influ- 
ence the exposure of workers in the actual removal process. 

We have already discussed some aspects of the first issue. Encap- 
sulation was chosen by the great majority of school boards primarily on 
the ground that it was considerably less expensive than the removal of 
asbestos. For example, the costs of control projects financially assis- 
ted by the Ministry of Education between September 8, 1980 and February 


17, 1981, were as rotons 


Dollars Number of Schools 
$100,000 or more 8 
$ 50,000 to $99,999 5 
¢ 25,000 to $49,999 21 
$¢ 10,000 to $24,999 43 
¢ 5,000 to $ 9,999 39 
$¢ 1,000 to $ 4,999 56 
Under $1,000 42 


TOTAL 214 
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The average approved cost was 30,844 dollars per Sohooie & Most of the 
projects over 100,000 dollars were for removal of asbestos. 

The boards in general clearly believed encapsulation to be cheaper 
and this is borne out by these figures. However, one recent feasibility 
study produced a somewhat more mixed set of conclusions, albeit based on 


a confined experiment using only one kind of sealant. It concluded: 


Economically, there is relatively little difference in 
the cost of removing the loose fibrous asbestos and 
sealing it. Equally rigorous control measures are re- 
quired as masking and patching activities and high velo- 
city liquid streams may dislodge asbestos material. The 
basic economic advantage of a sealant lies in the ab- 
sence of a need to replace the removed asbestos, either 
with a hung ceiling or other acoustic material. Cost 
considerations, however, tend to favor sealing for ce- 
mentitious materials. As the asbestos is often well en- 
capsulated and the asbestos matrix has good adherence to 
the underlying substrate simpler containment procedures 
may be acceptable, reducing the cost of sealing. Furth- 
ermore, the good adherence to the substrate is a disad- 
vantage for removal and increases the cost and difficul- 
ty of that procedure. Nevertheless, in spite of econo- 
mic advantage, one should still consider the consequen- 
ces of allowing the asbestos to remain in place. It may 
subsequently be dislodged during maintenance and renova- 
tion activities, and during ultimate demolition of the 
building, containment could be required. Furthermore, 
one may not have complete assurance that the asbestos 
matrix will remain locked to the substance. Water damage 
and physical abuse could produce dislodgement in the fu- 
ture. 36 


At the very least this view, which was in general supported ky oth- 


er experts whom the authors consulted, suggests that there should not be 


such a large difference in the costs of removal versus encapsulation if 


the latter is being done properly by qualified persons. We cannot con- 


clusively prove that cost differentials arising from the basic control 


eae, 


options are excessive but it is important to raise the question if one is 
to understand the implementation process. If encapsulation is not being 
done properly then workers may be at as great a risk as they are in the 
removal process. A separate study conducted by the Ontario Research 
Foundation for the Royal Commission on Asbestos will examine the cost of 
building control in some detail. 

This question is linked to the second issue noted above. Boards 
did experience wide differences in the bids. This led to some concern 
about low bidders using cheap and/or unqualified labour (by far the larg— 
est cost component in either encapsulation or removal projects). While 
this is certainly a problem which contract administrators have to he 
aware of, they should have ample basis on which to screen out such “cone 


tractors if their pre-tender eligibility processes are devised properly. 


Inspection and Compliance in Removal and Encapsulation Projects 

The processes used to ensure proper inspection and compliance in 
the actual removal and encapsulation projects have evolved after some 
early confusion and uncertainty. Under Regulation 691,the Construction 
Health and Safety Branch is required to be notified of all construction 
projects exceeding 50,000 Solero Even in the absence of this noti- 
fication mechanism the jurisdiction of the Branch should apply. It is 
obvious, however, from the previously cited data on project costs that 
most asbestos control projects (199 of the 214) were below this figure. 
Because of this it is evident that the Branch was unaware of many of the 
projects underway in 1980 and did not provide any inspections in most of 
these projects and in others the frequency of day-to-day inspections was 


not adequate. 


The Ministry of Labour recognized these inadequacies (partly due to 
the criticism by unions) and early in 1981 set up a system to ensure that 
all such projects in schools are inspected by its officers in the Con- 
struction Health and Safety Branch. The system includes the following 
elements: 


(a) The Branch now receives copies of the capital 
grant approval forms issued by the Ministry of 
Education. Copies of these forms are sent to the 
appropriate district office to inform the Manager 
there and his inspectors of the likelihood that 
asbestos control work will go ahead in specific 
schools in their area. In all these circumstan- 
ces, an inspection of the way the asbestos remov- 
al or encapsulation is being done is carried out 
by a Construction Health and Safety Inspector. 


(b) All the Construction Health and Safety District 
Managers have been instructed to set up meetings 
with senior officials of school boards in their 
areas. Preconstruction meetings with individual 
contractors are then arranged and the asbestos 
removal or encapsulation procedures are reviewed. 
Normally, a representative of the Occupational 
Health Branch is present at the preconstruction 
review. 


(c) The Construction Health and Safety Branch main- 
tains a record of the exposure of individual 
workers.e During the inspection of a project in- 
volving asbestos the employer is asked to provide 
information on each worker exposed and the nature 
of the exposure. These records are filed in both 
the Construction Health and Safety Branch and the 
Occupational Health Branch. 38 


While the procedures are clearly an improvement it is still somewhat prob- 
lematical as to the degree to which the meetings with school boards are 
"required" as opposed to being merely encouraged. For example, the mem- 


orandum to field managers in the Construction Health and Safety Branch, 


dated February 23, 1981, merely exhorted them as follows: 
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I would suggest that you approech senior officials of 

the school boards in your area and discuss with them 

the aspects and problems associated with ashestos- 

From the attached list you can see that many of these 

schools are not required to notify our Branch, how- 

ever, to eliminate any unnecessary and embarrassing 

situations in the future, you should suggest to them 

that when .their yvepairs. ane: to bescarried out weney 

get in touch with you. 

Incidentally, Cforryour  tantormataon, 21 understand that 

one school board has been charged by the board's un- 

jon for not taking proper precautions while removing 

asbestos. 3? 

Despite the softness of the instruction it is evident that pre-job meét= 
ings are being held at which time the contractor, along with the school 
board's consultant or own experts, reviews the precedures and precautions 
to be followed. All of this’ takes: place without the use of explicit reg= 
ulations on asbestos or on removal procedures. Inspectors, contractors, 
and the boards operate on the basis of understandings reached at these 
meetings. Inspectors base their inspections on documents such as "Recom- 
mended Minimum Procedures for the Protection of Demolition Workers." (See 
Appendix C.) 

In Chapter 3 we described in some detail the compliance philosophy 
of the Construction Health and Safety ‘Branch “of “the Ontario Ministry yes 
Labour, the structure and organization of the Branch, and the backgrounds 
of its inspectors. We stressed the difficulty of putting into operation, 
in temporary worksites, the concept of an "internal responsibility sys- 
tem." © For this Branch more: ‘than others <in the) Ministry of Labourttiize. 


quency of inspection, including daily inspection, is the key ingredient 


in generating confidence that compliance is actually occurring. 
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While inspectors in the Branch have learned on the job about asbes- 
tos removal procedures, especially in 1981, they are not particularly 
well-trained in what to look for. This is candidly acknowledged by some 
officials in the Branch who privately argued that a special inspection 
force should have been created. They point out that the schools program 
adds a considerable burden to the small band of inspectors who must al- 
ready bear their highest normal general inspection load in the cramped 
summer construction season. It can therefore be said that there is con- 
siderable awareness of the inadequacies of the early inspection process, 
and an increased frequency in 1981 inspections, hut that the Branch is 
still not particularly well-equipped to handle this task, given the scope 
of its normal construction industry coverage. 

In the early phases of the schools program and even in the 1981 
phase, it was the school board's own technical staff or its consultants 
that performed the most significant regular "front-line" inspection func- 
tion. These professionals were far more likely to be at the worksite 
every day and at different times each day than were the inspectors of the 
Ministry of Labour. They frequently submitted daily hand-written report 
notes to the school boards. Obviously the consultants' prime allegiance 
was to the school board. They had no obligation, or legal power, to en- 
force provisions in The Occupational Health and Safety Act. The consul- 
tants' presence at worksites, and their generally greater expertise with 
asbestos was, however, an important factor,in preventing a bad situation 


from becoming worse, especially during the 1980 asbestos "season." 


One further difficulty encountered in the implementation phase was 
the need to test air samples for asbestos dust levels after a control 
project had been completed. Contractors often felt this was not part of 
their job and did not include it as part of their estimated costs. This 
problem became less of a concern as experience was gained. The question 
of who does the testing and quality control of the testing does seem, 
however, to have been left a bit too much to chance. The Ministry of Ed- 
ucation, the boards, and the Ministry of Labour have often not specified 


who should do the final testing. 


Transportation and Disposal of Waste Asbestos 

The final stage of the implementation of the controls program is 
the transportation and disposal in dump sites of the removed asbestos 
itself. It is acknowledged by many that this is a further weak link in 
the compliance chain. At time of writing, guidelines for the "Handling, 
Transporting, and Disposing of Waste Asbestos Material" are being drafted 

tame ‘ 40 : : ‘ 

by the Ministry of the Environment. The main philosophical premise 
and operating attributes of this part of the control system, as set out 
for regional staff of the Ministry of the Environment are: 

(1) Waste asbestos material shall not be considered as 

hazardous waste or liquid industrial waste; and there- 

fore the present way-bill form will not be required 

for asbestos waste. 

However, the District Officer shall keep a record of 

those disposal sites which have accepted asbestos 


wastes. A copy of such records must be sent to the 
Waste Management Approvals Unit of the Environmental 


Approvals Branch. 


(2) Normally rigid and air-tight containers should be 

used for packaging asbestos waste. Six-mil polyethy~ 

lene bags cannot be used alone. Where six-mil polye~ 

thylene bags are used in conjunction with cardboard 

boxes, the volume of the cardboard box cannot exceed 

one cubic foot. 

(3) Where the bulk handling method is used for the re- 

moval, transportation and disposal of asbestos waste, 

regional discretion should be exercised in determining 

specific operational and control requirements depen- 

ding upon the type of equipment to he used. Le Vs 

suggested that a regional staff be present during the 

disposal (unloading) operation. Every possible step 

should be taken to minimize "back spill" of splash. 41 

The guidelines provide quite detailed requirements which, if car- 
ried out, would ensure safe disposal. There is, however, little indica-~ 
tion of the degree to which these provisions can effectively be monitored 
by regional staff of the Ministry- The early asbestos removal projects 
in 1980 and even 1981 do not generate confidence that this final aspect 
of control has been carried out properly. There is at least strong anec- 
dotal evidence presented to the authors by numerous persons interviewed 
that this phase of control has been treated with considerable nonchalance 
and an abiding "hope" that "somebody" was looking after it. In contrast 
to actual removal worksites where the board's consultants provided some: 
compliance protection, there were no consultants present for the final 
burial rites in the disposal locations. 

It is essential to mention one further final technical dimension to 
the implementation process in the schools program, namely, the vetting, 
testing, and approval of the sealants used for encapsulation and of the 


substitutes for asbestos. As noted earlier in this chapter, the substi- 


tutes and sealants were certified as acceptable for their fire protecton 


attributes only by the Fire Marshal's Office. This Office based its view 
on those products approved, or at least listed, by the Underwriters' La- 
boratories of Canada Ltd., Underwriters' Laboratories Inc., and the Na- 
tional Research Council. This was a reasonable procedure under the cir- 
cumstances but the schools asbestos case does show the degree to which 
regulators are dependent upon the technical judgement of these other pub- 
lic and private agencies, including those located outside of Canada. The 
vetting of these products, moreover, is a limited one since the health 
and safety attributes (other than fire protection) are not specifically 


assessed. 


Asbestos Control in Other Building Sectors 

We have focused on the asbestos control program in Ontario schools. 
Asbestos obviously exists in countless other public and private build= 
ings. Indeed, a key policy decision for all Canadian governments is the 
degree to which they will encourage or require asbestos control programs 
in hospitals, museums, transportation facilities, and office towers, to 
name only a few of the other building sectors. Obviously some of these 
sectors have already been influenced by the schools program, by the pub- 
licity surrounding it and by the work of the Royal Commission on Asbestos 
itself. We will simply note these developments briefly. While each of 
these sectors have their own physical peculiarities and cost configura~ 
tions, the regulatory and control issues are essentially the same. In 
terms of the total cost implications of such a program, it is clear that 
it would be a very costly venture, several times the magnitude of the ex- 


pended and projected costs of the schools control program. 


Universities and Colleges 

Ontario universities and colleges received essentially the same in- 
formation and guidance from the Ministry of Education as did the schools, 
including copies of the Metro Toronto School Board Task Force Report. 
The approach, however, was much more low key and was accompanied by no 
special financial assistance as was offered to the school boards. Uni- 
versities would have to utilize part of their existing (and shrinking) 
normal capital budget funds. The decidedly second order priority status 
of universities and colleges was partly a product of limited financial 
resources, as well as a judgement that universty and college students 
were older, stayed in university buildings for shorter periods of time 
and hence were less at risk than school children. 

Universities and colleges have begun asbestos review and control 
programs but because of financial restraint the pace of implementation is 
bound to be slower than in the schools. For example, the system consists 
Oiovers 2.) bulebion: dollars ein physical -plant.4)-The capital gbudget.. Gin~ 
cluding repairs/alterations) is now only about 13-5 million dollars. In 
1980-81 only about 40,000 dollars was spent on asbestos control. About 
600,000 dollars in high priority asbestos work has been identified by the 
universities for vogv=e2. 04 

University officials point out, moreover, that asbestos control 
projects must compete not only with other general capital projects but 
even within new health and safety induced capital demands. For example, 
the Ontario Occupational Health and Safety Act now applies to universi- 
ties which are being subjected to orders in traditional realms of safety. 


Health and safety committees have been formed in universities and this 


further increases the agenda, including concern for hazards in biological 
research. Fire codes have also been made tougher and hence impose addi- 


tional costs on universities. 


Hospitals 

In its written submission to the Royal Commission on Asbestos, the 
Ontario Hospital Association, which includes all 244 public hospitals in 
Ontario, concludes that “at present there is some confusion because of 
lack of standardization and specific direction with respect to remedies 
and safe eieavnativese™s® It also stressed the fact that hospitals 
could not shoulder the large costs of a full asbestos control program. 

On April 10, 1980, in the midst of media exposure about asbestos in 
schools, the Planning Branch of the Ministry of Health sent a low key 
letter to all 244 hospitals (see Appendix D). Basically, it suggested 
that the hospitals look over their facilities, aided by their architects, 
to see if an asbestos problem exists. The Ministry of Labour's guideline 
document on inspecting buildings was enclosed. The Ontario Hospital As- 
sociation also invited the hospitals to report on asbestos problems. It 
concluded that: 

Most of -the: 101 ‘hospitals Chat “contacted *us “stated 

either that they have no asbestos in their buildings, 

or that the type and form of asbestos is not consi- 

dered to be a hazard in its present state. 44 


In the 1981-82 fiscal year, the Ministry of Health has allocated a 


sum of 750,000 dollars for corrective action, most of it for encapsula- 


4 The hospitals involved have gone through the same learning ex- 


tion. 
perience as the schools in obtaining contractors and inspecting the con- 


Grol work. 
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Hospital and Ministry of Health officials seem to be confident that 
they have avoided many of the asbestos problems over the years because in 
hospital construction they have had to design buildings with special con- 
cern about ventilation and sources of possible infection arising from all 


kunads. OLMauUStS. 


Other Buildings 

There have been asbestos control programs in other buildings such 
as the Toronto subway system and a Bell Canada facility in Toronto to 
name two. Again, problems were similar to those in the schools case. 
Our research does not enable us to say more about these specific develop- 


ments or ahout other important sectors such as private office huildings. 


CONCLUDING OBSERVATIONS 

There are two general issues arising from the ashestos control pro- 
gram in Ontario schools which present problems that must be overcome if 
future hazards are to be dealt with properly. The first issue is the 
mixed environmental and occupational content of hazards which arise in 
the internal environment or building sector. The second issue is to en- 
sure that where repair or removal of the hazard is deemed to be the ap- 
propriate solution to protect the health of the general public, that such 
repair or removal activity is carried out at a pace and in a manner that 


ensures the protection of the workers involved. 


Concerning the first problem, it is evident that the regulator of 
health and safety in the building sector must deal not only with the own- 
er of the building but also with workers employed in the building and the 
general public who use it (children, visitors, customers, etc.). If 
standards or guidelines are applied the central issue is which standards, 
environmental or occupational, should apply. Given the mixed occupational 
and environmental content of the regulatory problem and given the complex 
patterns of traffic and use in the building in question, we see no alter- 
native but to adopt the principle that the usvally more stringent envir- 
onmental standard should prevail. The development of a building standard 
for a particular hazard, separate from the occupational and outdoor en- 
vironmental standard, would seem to us to be theoretically possible. In 
practical terms, however, it would produce even more regulatory and jur- 
isdictional complexity than is necesssary.- The schools case study raises 
obvious jurisdicational concerns about the respective roles of MOE, MOL) 
and such ministries as Education and Consumer and Commercial Relations. 
We will address this question in Chapter 5 in the context of our overall 
conclusions. 

The second issue is also closely linked to the mixed occupational 
and environmental clientele but deals more specifically with controlling 
the pace and manner of implementation of removal or repair activity in 
temporary worksites. We have seen in this chapter how the regulators 
response to the perceived health threat to children was relatively swift 
but that the speed of the response put workers involved in the removal 
and repair activity at an even greater risk since there was a lack of 


knowledge about how to proceed and an inadequate inspection capability. 


The implementation of the asbestos control program in Ontario 
schools in the past two years shows that a painful learning process has 
been underway. Improvement can be detected in the 1981 phase Cbe the con= 
trol program compared to the 1980 activity, but several other improve- 
ments and reforms are necessary, not only for the asbestos program, espe-~ 
cially if the future regulation of hazards in the building sector is to 
be put on a firmer footing. Reforms are needed at all stages of the “i (ees 
plementation and enforcement process and will be the focus of our remain- 


ing observations. 


Regulatory Philosophy for Temporary Worksites 

We agree with the Construction Safety Association of Ontario and 
with the unions that standards per se are not in themselves a feasible 
basis for regulating hazards in buildings where temporary worksites are 
involved. Standards can be a part of such a program but they should be 
given a legal basis and hence made more certain. This will require an 
appropriate regulatory process in line with those examined in Chapter 3. 
The difference between regulating by standards and regulating "by proce- 
dure," as the Construction Safety Association of Ontario calls it, is 
that the former is based on setting a standard and then leaving the means 
of achieving it largely to the industry. The procedural approach regu- 
lates by specifying the means in some detail on the assumption that good 
procedures will produce good outcomes. A necessary corollary to the pro= 
cedures approach, to be discussed below, is a visible effective "“every- 
day" inspection capability armed with the necessary sanctions. Since 
construction projects are by definition temporary the control sanctions 


must be capable of immediate operation during the lifetime of the project. 


Mechanism for Advice on Hazard Identification and Control in Buildings 

The asbestos in Ontario schools case shows the need for a permanent 
mechanism within the Ontario government to monitor potential hazards, im- 
part information about them, and suggest control remedies for them. This 
has been recognized by the creation of the Interministerial Committee re- 
ferred to earlier in our analysis. Such a committee is undoubtedly nec~- 
essary but its successful operation is very much dependent upon the pro~ 
vision of adequate staff support. It must also be given resources to 
provide information, on a timely basis, to public and private institutes 
involved with particular hazards. When suggesting control programs, 
moreover, the Committee will also have to assess the economics of the 


control options and address the question of who should pay for them. 


Licensing of Contractors? 

The schools case might suggest to some the need for formal licen- 
sing of contractors to ensure proper qualifications for specialized ha- 
zard control work. We believe that formal licensing would be unwise in 
that it could lead to numerous special licensing arrangements for spec~ 
ialized parts of the construction industry. This would lead to an even 
more bureaucratized industry than already exists. While problems were 
present in the schools program we believe that control can be maintained 
through requirements for information and qualifications in the normal 
pre-tender and actual tender processes. Additional assurance would be 
provided if courses such as the ORF course on ashestos were given at pub- 


lic expense to at least some of the front-line workers on these projects. 


Special Buildings Inspectorate? 

On the assumption that hazards in temporary worksites are likely to 
be a concern for several years to come, the question arises whether it 
would be prudent to create a special branch in the Ministry of Labour to 
deal with these problems. The branch could be composed of persons with 
additional health training in hazardous substances and able to devote 
themselves full-time to the persistent everyday inspection that these 
types of projects seem to require. Many of the problems would be analo- 
gous to those encountered by the Construction Health and Safety Branch 
and hence close contact with this Branch would be necessary. As stressed 
above, there can be little doubt a tough and vigorous inspection capabil- 
ity is a necessary corollary to the "procedures" philosophy of regulation 
in the building sector. This issue, however, involves a broader series 
of questions embracing the jurisdiction over the building sector in gen- 
eral and such related questions as a stronger primary role for the Health 
Branch of the Ministry of Labour. We will address this issue in Chapter 


5. 


Handling, Transportation, and Disposal of Hazards 

The Ministry of the Environment's belated guidelines on this final 
phase of control are much needed. The presence of the guidelines will 
undoubtedly help but their full impact can only be felt if ongoing in- 
spection and monitoring can be provided by the Ministry of the Environ- 
ment. This is not a likely prospect given the demands now made on the 
regional and district offices of the Ministry. Once again, new resources 
are needed. The Ministry of the Environment has other potential respon- 


sibilities in the building sector but we will discuss these in Chapter 5. 
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CONCLUSIONS 


In previous chapters we have offered several concluding observations, 
including those particular to each of the three sectors: the workplace, 
the outdoor environment, and buildings. In this chapter we bring our ma- 
jor conclusions together in summary form. We have stressed throughout 
our analysis the inevitable contradictions which exist among the values, 
principles, and processes of health and safety regulation and implementa~ 
ENON These include contradictions which arise when general standards 
must be applied to the myriad of unique circumstances faced by firms, 
municipalities and regions; when tough "standards" are enforced flexibly 
and when loose "guidelines" are enforced rigidly; when inspectors are ex- 
pected to he both tough cops as well as conciliatory mediators or even 
social workers; and when prosecutions can be seen to be both an indicator 
of regulatory success or regulatory failure depending upon the eye of the 
beholder. Contradictions arise even when major interests agree on the 


objectives. Both labour unions and management agree wih the "internal 
responsibility" philosophy which underpins the regulation of the work- 
Place in Ontario but the unions are very Critical of the means used and 
the slow progress made. We find ourselves agreeing with some of the 
union criticisms but equally we are obliged to point out problems and 


contradictions which they and other groups seem unprepared to acknowledge 


publicly. 


These and other contradictions in the way people judge the success of 
regulatory processes and outcomes were examined in a general way in Chap- 
ter 1, and in more specific ways in the analysis of the three sectors. 
le conclude that the fundamental contradictions do not have a "solutions: 
Improvements can occur but only by balancing the contending values, not 
by permanently resolving then. 

Thus the existence of contending ideas and of the tug and pull ke-~ 
tween regulatory process and performance need not, in themselves, immo- 
bilize progress. In each of the three sectors of health and safety regu- 
lation examined in Chapters 2, 3,and 4, we have seen certain regulatory 
strengths and numerous regulatory weaknesses. These strengths and weak- 
nesses emerge in part by comparing the performance of one Ontario govern- 
ment ministry to another. In other respects our criteria for jucging 
success are more subjective and arise from comparisons with other coun- 
tries and from general normative concerns. 

We conclude that there are at least four criteria important for jud- 
ging success. These are invariably and unavoidably a mixture of process 
and performance criteria since both process and performance are valued in 
a democratic setting. We have sought evidence of the existence of a bal 
ance among these criteria recognizing, however, that some criteria will 
conflict with the others. These criteria are: 

(a) Health and Safety Effects: There must he in evidence 

public processes for determining the existence of 
health and safety effects in as scientifically objec- 
tive a manner as possible. This implies the need to 
establish reasonable scientific causality or to oth=- 


erwise resolve scientific and technological contro- 
versy-. 
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(b) Open Consultative Regulatory Processes: There must be 
evidence of an active effort to consult interested 
groups in standard-setting and guideline-setting pro- 
cesses and evidence of an effort to present useful 
information to the public on the implementation and 
performance of the regulatory program. 


(c) Reasonable Speed in Regulatory Decision Processes: 
The process must have a capability to make decisions 
with reasonable speed. This implies the need to en- 
sure that debates over scientific causality and ec- 
onomic feasibility are held in a deliberate and regu-~ 


lar way. 
(d) Cost-Effective Regulatory Solutions: ECONOMIC: —cCon= 


siderations will and should be a part of final regu- 

latory procedures. The process should show evidence 

of ensuring that economic factors are a part of the 

public politics of regulation rather than only its 

private "behind-the-scenes" politics. 
We have based our remaining observations about each of the three sectors 
of health and safety regulation in Ontario on these general criteria. 
The observations are presented both for standard-setting and for imple- 
mentation in each sector. In each instance we offer first some general 
observations and then more particular ones about Ontario practice and the 
need for reform. In the final section we recommend specific organiza- 
tional and procedural changes, both to improve central co-ordination of 


health and safety in the Ontario government as a whole and to improve 


standard-setting and implementation in the three sectors. 


STANDARD-SETTING 
Improved Consultative Processes 

There is a need for more formal consultative approaches in the set- 
ting of standards and guidelines in Ontario without adopting the excesses 


of "due process-itis" which plague the American regulatory scene. Both 
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business and labour groups are leery of adopting the American approach, 
particularly its inevitable reliance on the courts. Better consultative 
processes will slow down the regulatory process but should produce better 
and more accepted standards and guidelines. These consultative processes 
should be enshrined in law and apply to both standards and guidelines. 
The processes should include the requirement that draft regulations and 
guidelines be published; that background scientific, technical, and econ= 
omic studies be published; that reasonable opportunity for making submis~- 
sions be given; and that regulators be required in public meetings to 
give reasoned explanations in direct response to the submissions presen- 
ted to them as to why the final standards and guidelines have been adop~- 
ted. 

With respect to these standard-setting processes the Ontario Ministry 
of Labour is well ahead of the Ministry of the Environment, and hence the 
greater reform is needed in MOE. The building (or internal environment) 
sector is the weakest of all and involves both MOL and MOE. In the 
building sector, future regulatory effectiveness involving temporary 
worksites will have to be based on a detailed "regulation by procedures" 
approach, rather than relying on standards per see These should also be 


developed through the consultative process as outlined above. 


Standards Versus Guidelines 

We believe that the inventive efforts to distinguish between stan- 
dards and guidelines in health and safety regulation is largely counter- 
productive. Guidelines are held to be necessary to reflect situations 


where there is greater technical and scientific uncertainty. Some argue 


that they are less enforceable in a court of law. At the same time there 
is an apparently general recognition among regulators in the workplace 
and environmental fields in Ontario that standards and guidelines are 
treated in much the same way in day-to-day regulation and are equally 
"obeyed" by regulated firms and institutions. Moreover, guidelines are 
often applied rigidly and standards are often applied flexibly. It would 
appear that, in general, regulations and guidelines represent a distinc~ 
tion without a difference. They are, however, a frequent source of dis- 
pute and also some confusion. For unions the existence of "guidelines" 
suggests a soft and less aggressive regulatory posture. If there is no 
overriding or real difference, and yet the effort to make a distinction 
contributes to a further lack of faith in the regulatory regime, then we 
suggest that both those rules that are called standards and those called 
guidelines be treated the same way and be promulgated through consulta- 
tive processes suggested above and through the provisions of Ontario's 


legislation regarding statutory instruments. 


The Burden of Proof in Standard-Setting 

Labour unions have emphasized the concept that the burden of proof 
should be on producers of a substance or product to show that it is safe 
rather than on others (especially workers) to show that it is unsafe. In 
our separate study on hazard identification we agreed with this concept 
as it applied to initial hazard identification. We agreed with labour 
unions that there exists a profound institutional gap in Canada in the 
technical identification of hazards. At this stage of the regulatory 


process the burden of proof should be on producers of .a product or -sub= 


stance to show the health effects. The process should be devoted to the 
central question of determining the human health effects of particular 
products or substances. We recommended that a new national research 
agency be established to ensure that the burden of proof concept and 
other elements of the technical dimensions of hazard identification are 
more effectively present in Canada. 

The question arises whether the burden of proof concept is as readily 
defended in the later stage of regulation when standards or guidelines 
are being suggested and promulgated. We believe the labour unions" con- 
cept of burden of proof cannot be defended as readily in these later sta~ 
ges. The reasons for our position are best discussed in relation to an 
issue closely connected to the concept of burden of proof, namely, the 


role of cost-benefit analysis in standard-setting. 


The Role of Cost-Benefit Analysis 

The burden of proof argument always begs the question, "rurden of 
proof of what?" Once the human health effects are identified, standard- 
setting invariably and unavoidably involves questions of "proof" invol- 
ving politics and economics. One is no longer judging just the existence 
of risk or health effects but rather the acceptabhlity of risks wane 
health effects. Such judgements cannot help but involve both the econo- 
mic and political calculus of costs and benefits. Such a "calculus" can 
be primarily hidden, as it has tended to be, and based on private "be- 
hind-the-scenes" political and economic bargaining among the interests at 
stake. All parties in ‘the health and safety regulatory process have 


practised such private political cost-benefit tradeoffs. Businesses do 


it in the choice of capital equipment and the speed with which they in- 
stall better health and safety technologies. Labour unions have done it 
by trading off (implicitly or explicitly) health and wage benefits, not to 
mention jobs and job security. Regulators do ‘it ky varying the speed of 
the regulatory response and the tenacity of their enforcement. 

The question therefore is not whether one should have or will have 
cost-benefit calculus in the standard-setting process but whether it will 
be assessed privately or publicly. While we have no particular desire to 
create more employment for economists, we do think that, on halance, for- 
mal and more open political and economic cost-benefit analysis is prefer- 
able to a system based almost wholly on private cost-benefit bargaining. 
We are very conscious of the abuses of formal cost-benefit analysis but 
would still regard the need for such published assessments as a useful 
reform provided that they are accompanied by the other institutional 
changes needed for the initial technical identification of hazards noted 
above. We therefore regard experiments such as the federal SEIA process 
to be well worth trying in a regular way in the Ontario government. They 
should be a formal and public part of the consultative approach proposed 


above. 


Mechanisms for Resolving Scientific and Technical Disputes 

In all three sectors there is evidence of the lack of a suitable 
mechanism for dealing with scientific issues. ‘To handle the formidable 
future agenda of toxic and carcinogenic substances all three sectors in 
concert (but especially the Ministry of Labour) will have to devise ways 


of more quickly resolving scientific issues and avoiding needlessly repe- 


titious technical arguments each time a new hazard emerges. While we 
have rejected American "due process" provisions in their extreme general 
form, we believe that the OSHA Cancer Policy procedures for handling sci- 
entific evidence (examined in Chapter 1) have the potential to speed up 
the decision process and hence should be adopted in Ontario with the nec- 
essary institutional modifications required by the Canadian parliamentary 
and legal systems. 

It must he stressed that one of the major reasons for organized la- 
bour's extreme, but often justified, mistrust of the regulatory process 
in health and safety matters is the repetitious and time consuming use of 
technical arguments to forestall or delay action. That part of the OSHA 
Cancer Policy which provides rules about corroborative evidence can help 
resolve these questions more readily and hence increase respect for the 
standard-setting process. The OSHA approach is clearly not the whole 
answer to such repetitious disputes but it deserves very favourable con- 
sideration provided it is accompanied by other changes in the production 
of better public information and in the development of priority lists of 
hazards in the early hazard identification process. These reforms are 
outlined in detail in the separate study on this subject. 

Standard-setting in the "health" as opposed to traditional "safety" 
fields will require these new institutional and procedural approaches es 
there is to be any confidence among the major interests involved that the 
standard-setting process is open, fair, and reasonable; operates with rea- 
sonable speed; and is based on the best available scientific and techni- 


cal data. 


IMPLEMENTATION AND ENFORCEMENT 

We have stressed throughout this study that implementation and en- 
forcement were perhaps the least understood parts of the murky world of 
regulation. Several important features of implementation emerge from our 


comparative analysis of the three sectors. 


Bilateral Versus Multilateral Compliance Relationships 

We have pointed out that all implementation in the sense of ultimate- 
ly achieving sustained desired changes in human behaviour is dependent 
upon private behaviour as well as the things that government officials 
do- In this context we have placed emphasis on an important difference 
between the environmental and labour sectors of health and safety regula- 
tion. The former involves primarily a bilateral relationship between the 
regulator and those regulated. In the labour sector the relationship 
tends to be a multilateral one between regulator, business, and labour. 
In the building (or internal environment) sector unions are present but 
in a largely ineffective way due to the temporary nature of worksites. 
The transient public which uses or enters a building periodically is, 
like the general public in the outdoor environment, largely unrepresented 
in the day-to-day compliance process. We believe these different compli- 
ance relationships are politically and institutionally significant. They 


guide some of the suggestions and recommendations outlined below. 


oO 


Compliance Philosophies 

The different compliance relationships are both a cause of, and a re- 
flection of, the overall compliance philosophies in the three sectors. 
While all three sectors instinctively prefer the use of persuasion and 
negotiation and view the need to prosecute as a sign of regulatory fail= 
ure, they have evolved in different ways in the clarity and explicitness 
of their compliance philosophies. The "internal responsibility system" 
of the Ministry of Labour is quite well-developed and explicit and is 
built into the training of inspectors in formal ways. The Ministry of 
the Environment's focus on the "approvals process" is much less clearly 
developed and articulated. A compliance philosophy seems scarcely to 
exist at all in the building sector. MOE and the building sector must 
develop a far clearer notion of their approaches to compliance taking 
into account the greater presence of the de facto bilateral regulatory 
relationship in which they must function. This lack of effort in devis- 
ing their basic implementation concepts adversely affects other phases of 
the implementation activity, including the adequacy of staffing, inspec= 
tion, and actual enforcement. 

It is important to stress again that organized labour supports the 


idea of the "internal responsibility" compliance philosophy, and acknow~ 


ledges that it is an improvement over previous approaches, but is ex- 
tremely critical of many features of its practical operation. 

In contrast, it cannot be said that environmental interest groups 
(which are politically weaker and less permanent than labour unions) have 
any clear appreciation of, let alone support for, MOE's compliance phil- 


osophy. It is difficult to imagine how there can be increased confidence 


in the future in the environmental regulatory field if the basic compli- 
ance philosophy is so poorly articulated and understood. This weakness 
is all the more important in MOE's case precisely because there is no 


strong third party present in the day-to-day implementation process. 


The Role of Inspectors and the Inspection Process 

Staffing and inspecting are interrelated subjects. "How much staff 
is enough?" is an age-old bureaucratic question, all the more difficult 
to answer in an era when some groups want "less government," or "more en- 
forcement but fewer enforcers"; and when it is widely believed that bur~ 
eaucrats always want "more staff." We can offer no definitive answers as 
to how much more inspection and how many more inspectors are enough. We 
do suggest, however, that the inherent need for visible inspection varies 
in a general way in the three sectors. We conclude that the relative 
need for inspection is related to the bilateral versus multilateral na- 
ture of the regulatory relationships in the three sectors examined. 

To the extent that workplace health and safety committees can be made 
to work properly, it would follow, ceteris paribus, that more inspectors 
per se are less obviously necessary in the case of the Ministry of Labour 
(with the possible exception of the Construction Branch) than in the oth~- 
er sectors. On the other hand, in the environment sector, where no 
third party institution of comparable power to labour unions is present, 
the case is stronger for greater inspection capability. In the situation 
faced by the MOE this is all the more necessary since field offices have 


not enjoyed any significant increased support in recent years but they 
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are being asked to take on more inspection activity in areas such as tox- 
ic substances and waste disposal. We, therefore, see no alternative to 
the need for increased field support for the MOE if there is to be any 
basis for increased confidence that inspections are occurring not only in 
these newer areas but even in the follow-up to the thousands of orders 
and approvals already granted over the years. At present there is little 
follow-up activity in the MOE; certainly, in our judgement, much less than 
in the Ministry of Labour. 

In the building sector similar needs exist as in the MOE except under 
different extenuating circumstances. The physical characteristics of 
temporary worksites in this sector make the need for frequent visible in- 
spection a mandatory requirement. We will link this below to the need 
for a strengthened primary role for the Occupational Health Branch within 
the Ministry of Labour to focus attention on this and other health matters. 
It cannot in our view be adequately carried out by the Construction Health 
and Safety Branch, given its current level of staffing, expertise, and work- 


load. 


With respect to the Ministry of Labour's inspectors it is useful to 
note that the perceptions of labour union spokesmen, as revealed in Chap- 
ter 3, add up to a mixed report card on the inspection function. While 
unions are critical of the role and level of expertise of inspectors (es- 
pecially in the toxic substances field), they do (albeit sometimes grudg- 
ingly) concede that the inspector, under the post-Ham reforms, is not 
viewed as being captured by management. The inspector was much more 


likely to be viewed as a tool of management under the previous system. 


At the same time, union spokesmen are able to differentiate their critic- 
isms of the different branches of the Ministry of Labour. For example, 
some unions, as we noted in Chapter 3, saw considerable improvement in 
the Mining Branch and the Industrial Branch but were particularly criti- 
Cale Ofeet ne Construction Branch (especially ats inability ,to handle the 
asbestos removal issues in schools). 

What can be said about the various rationales regarding the frequency 
of inspections? The degree to which these rationales have been well 
thought out varies not only among the ministries but also within them. 
One would not expect absolute uniformity in these rationales and practi- 
ces because circumstances do differ in each sector as we have stressed 
repeatedly. We think it is reasonable to conclude that the computer- 
based system used by the Ministry of Labour's Industrial Branch reflects 
a reasonably sensible approach insofar as hasic safety inspection is con- 
cerned. We would feel somewhat better about it if further data were made 
public about what happens in the follow-up inspections that are made on 
those persons or firms who do not comply when first required to do so, 
but generally the system in place reflects a judicious mixture of routine 
repetitive inspections with ample opportunity to keep a special eye on 
those with questionable past safety records. 

The same cannot be said for the existence of a coherent inspection 
rationale in the Industrial Branch for toxic substances and health ha~ 
zards. There is little evidence that the Ministry of Labour has develop- 
ed an approach that would ensure confidence that inspections are occur- 


ring on a systematic basis. A similar vacuum exists in the role of the 
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Construction Branch as it affects toxic substances. The asbestos in 
schools case study in Chapter 4 shows that there was no concept in place 
to guide the inspection of temporary worksites. 

To obtain greater coherence in the health mandate of the MOL we re- 
commend that the Occupational Health Branch be given a primary inspection 
role. In Chapter 3 the data showed that this Branch was being called on 
more frequently by the other three front-line branches but that it was still 


a branch "on tap" rather than "on top." There are two major reasons for 


this suggestion. The first reason is simply that health matters must re- 
ceive greater attention in all their attributes (standards, notification 
of new substance, and enforcement as identified in Chapter 3). The se- 
cond is that there are inherent limits on how much "health" knowledge the 
traditional inspectors in the three front-line inspectorates can acquire. 
The analysis in Chapter 3 suggests that the inspector's role as implied 
ideally by The Occupational Health and Safety Act is a superhuméen one. 
While it would be useful for traditional inspectors to be more "literate" 
about health matters, no amount of education and training will make most 
of them knowledgeable about health hazards. 

As to the environmental sector, we have identified numerous problems, 
some of which are more glaring when one compares the MOE with the Minis- 
try of Labour, and when one keeps in mind the fact that the environmental 
inspector operates in a bilateral compliance relationship and hence his 
inspection role is all the more essential to public confidence. The MOE 
lacks a computer-based system. The Ministry has only begun to think 
about how to inspect waste disposal sites and has a very limited follow- 


up activity once approvals are granted. 


There can be little doubt that the issue of inspecting and regulating 
toxic substances places major new demands on the education and skills of 
the field inspector. It is fair to say that there are not enough inspec- 
tors with the requisite backgrounds in the ministries involved. Nor has 
enough attention been given to how the technical health experts in the 
Occupational Health Branch can work better with the inspectors with tra- 
ditional backgrounds. We have drawn attention in Chapter 3 to the fact 


that the Ministry of Labour was reorgesnized to bring together under one 


roof inspectorates which had their own separate traditions and modus 


operandi. The Ministry's training and other programs do not appear to 
have included much thought as to how to weld the separate inspectorates 
into a more coherent whole, especially given the special problem of toxic 
substances which can show up in any and all sectors. As stressed above, 
there are limits as to what formal education can do, especially in the 
realm of health knowledge. But there are other aspects of the inspec- 
tor's role such as the conciliation roles of the MOL inspectors where 


training could help a great deal. 


Prosecutions and Enforcement 

We come finally to the role of prosecutions in the implementation 
process. It is our view that in the long-run democratic context of regu- 
lation, prosecutions and penalties are the least likely way to secure sus- 
tained desired changes in behaviour if they are the primary force for 
change. In this sense the preference of Ontario regulators to use per- 
Suasion and bargaining is both understandable and desirable. There can 


be little doukt, however, that the tendency by Ontario regulators in all 
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three sectors to view prosecution es an indicator of regulatory failure 
is overdone and is an important source of the view held by some groups, 
particwilarly labour!) wnions; whet, the elewses not being applied fairly. 
Visible prosecutions where they are clearly warranted can also reduce the 
need for more inspectors since people will change their behaviour in an- 
ticipation of such coercive consequences. More information should also 
be made public in annual reports about the numbers and kinds of prosecu~ 
tions that are launched and perhaps data on the number of cases where 
prosecution was seriously considered. Compliance data should also be 
collected and made public showing compliance patterns for large and small 
firms in the environment and labour sectors, and unionized and non- 


unionized firms in workplace health and safety. 


Federal-Provincial Relations in the Implementation Process 

The study has drawn attention to two aspects of federal-provincial 
regulatory implementation that are in need of reform. We have pointed 
out that some important information submitted by private firms to either 
level of government in the environmental field cannot by law he shared 
among these governments. In the regulation of chemicals and hazardous 
substances this legal bar will be a serious obstacle to future progress, 
especially given federal dependence on provincial action in the implemen- 
tation phases of regulation. Such legal obstacles to sharing data should 
be removed. 

The issue of federal dependence on provincial inspectors, especially 
in the environmental field, raises the question of political accountabil- 


ity. Even though the federal government depends on the provinces to jm- 


plement many of its regulations, there is little information in federal 
or provincial annual reports, budgetary material, or other public 7 docu= 
ments which would provide any basis for Canadians or their elected repre- 
sentatives to determine how well this activity is being carried out. In 
a similar vein, other aspects or possible indicators of Ontario's own 
performance and implementation are virtually non-existent, lost in a bar- 
rage of information about such items as the number OL -cOmtracts. let) or 
applications processed. 

No one, least of all the authors of this study, should underestimate 
the difficulty of presenting meaningful criteria fer determining success- 
ful regulatory implementation. At the same time, it is important to 
point out that accountability has little chance of being exercised unless 
a concerted effort is made by Ontario officials to try to present a few 


such indicators in their public documentation. 


REFORMS TO IMPROVE HEALTH AND SAFETY CO-ORDINATION IN THE ONTARIO 
Ee a te ON SARLO 
GOVERNMENT 


Existing Ontario Organization 

To put the following organizational and procedural reforms in their 
proper context it is necessary to describe in summary form the existing 
health and safety machinery in the Ontario government. This task is aid- 
ed by Chart 5.1. At the apex of the machinery is the Committee of Deputy 
Ministers on Occupational and Environmental Health. We have stressed in 
Chapter 1 that this Committee does not appear to have a very clear role 
in the ongoing standard-setting process. Next on the chart we portray 
the existing organizational state of affairs in each of the sectors we 
have examined. We see that there are widely varying organizational fea- 


tures in place. 
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With respect to the existence of a permanent standard-setting commit- 
tee in these departments/sectors we note that MOE has had one in opera- 
tion for several years (see Chapter 2); that in the building sector a 
committee has emerged out of the asbestos in schools controversy but with 
no real operating experience to date (see Chapter 3); and that the Minis- 
try of Labour has no permanent committee of officials, preferring instead 
to rely on task forces or changing groups of people to develop standards 
as they are needed. 

Concerning advisory councils, which provide a vehicle for the repre- 
sentation of interests and hence external advice, we can see that only 
the Ministry of Labour has had such a council to advise it. There is no 
equivalent body in either the building or the environmental sector. 

When we examine the degree to which public meetings are built into 
the standard-setting process it can be seen that only the Ministry of 
Labour in recent years has made this a feature of their regulatory pro- 
cess (for designated substances). To complete the picture of potential 
public involvement, however, we note in Chart 5.1 the other irregular and 
indirect avenues for such involvement. They are indirect in that they do 
not necessarily involve standard-setting. Thus MOE does obtain some pub- 
lic input on some major projects (not standards) through environmental 
assessment hearings. The Ministry of Labour has been the object of three 
inquiries: the Ham Commission, the Burkett Inquiry, and the present Royal 
Commission on Asbestos. The last of these inquiries, ot course, deals 


with all three sectors and provides an opportunity for public input. 


Reforms for the Hazard Identification Process 

Along with the above snapshot of the status quo it is also necessary 
to appreciate a point examined in detail in the study on hazard identifi- 
cation but also quite evident in Chapter 4 of this study, namely, the ab- 
sence of a national centre of research which could become the focal point 
for the technical identification of hazards. We view the recommendations 
in the hazard identification study to be a necessary complement to the 
reforms examined below. We therefore repeat them here to ensure that 
they are clearly seen as a necessary part of the total organizational re- 
form package and to show that the early identification stage must be re~ 
lated to the later standard-setting stages of regulatory activity. 

In advocating the need for a national research agency in this field 
we took special note of the fact that there was a considerable danger 
that research resources would be divided too thinly among several insti- 
tutions, no one of which could perform this vital function adequately. 
The early history of the Canadian Centre for Occupational Health and 
Safety and recent federal and provincial efforts to create a centre of 
toxicological research illustrated this all too familiar Canadian dilemma. 

We recommended that the proposed national research agency for hazard 
identification should have the following role, scope, and governing 
structure. Its primary role should be to conduct and review research on 
the human health effects of products and substances that are used both in 
the workplace and/or in the environment. This would require it to exa- 
mine and report on all four aspects of the technical identification of 


hazardse These would include: 


Seale 


(a) the existence of a substance; 

(D)iits. condition 

(c) its specific effects; and 

(doeche probability ofa ampacting on all ‘or party of thépeopulation. 
It would also suggest priorities for regulation to the several federal 
and provincial agencies engaged in the regulation of health and safety. 
The requirement that it advise on priorities would not only be useful to 
these agencies but would exert discipline on the research agency itself. 

The scope of the agency's mandate should include both the workplace 
and the environment since, in the final analysis, hazards are interrela- 
ted. The environment should include the "internal" environment such as 
buildings as well as the outdoor environment. This is necessary since 
the same product may prove to be hazardous in quite different ways and to 
different degrees in each of these sectors and yet, at the same time, be 
closely related in all of them. 

The agency should be governed by a council or board of directors com- 
posed of scientific and technical experts only. The representation of 
business, labour, and other interests should be accommodated not on this 
council but rather through other advisory bodies to the several federal 
and provincial ministries engaged in the later regulatory processes. Re- 
commendations to ensure this important aspect of representation are out- 
lined below. The structure of the proposed research agency must ensure 
that it will be an independent research institution that can command res-~- 


pect and credibility. 


bo ye 


The agency should be considered a national resource. A national cap- 
ability for toxicological research should be a central part of the pro- 
posed agency- One cannot stress too greatly the need for such an insti- 
tution and the parallel requirement that it he given generous resource 
supporte The prospects of future improvement in the hazard identifica- 
tion process are not great unless the technical aspects of hazard identi- 


fication are recognized in a viable, independent institutional form. 


Jurisdiction Over the Building Sector 

We see the further changes proposed below as a logical complement to 
the proposed research agency. But before we present them we have to deal 
witk one fundamental jurisdictional issue, namely, which agency or agen- 
cies should have jurisdiction over the building sector. The analysis in 
Chapter 4 showed that the building sector proved to ke a jurisdictional 
jungle. In the asbestos in schools case the Ministry of Education moved 
into the jurisdictional vacuum but could not handle all aspects of the 
task properly. Certain aspects of the building sector are the responsi- 
bility of the Minister of Consumer and Commercial Relations. ‘The new In- 
terministerial Committee on Building Materials reports to him even though 
his ministry was scarcely involved in the asbestos controversy. The Ministry 
of Labour had a role concerning some school employees and in inspecting 
temporary worksites. The Ministry of the Environment should have been 
involved in inspecting the disposal of waste. There is also the issue of 
which agency is looking after the general public who enter and use buildings 


on either a periodic or longer-term basis (e.g., children in schools). 


How does one sort out the jungle? One could make a case for locating 
responsibility for the building sector in any one of the Ministries of 
Labour, Environment, or Consumer and Commercial Pelations. We believe 
that health and safety aspects of the building sector should be divided 
between the Ministry of Labour and the Ministry of the Environment for 
the reasons outlined below. 

In the realm of health hazards to the general public who use build- 
ings we see such hazards involving concerns similar to those in the lar- 
ger environment. That is, the concerns are for a wide range of persons 
of different sex, age, and states of health. This is the diverse popula- 
tion that MOE must deal with in the larger outdoor environment. Stan- 
dards for the larger environment are, therefore, more stringent than for 
the workplace. We therefore think that MOE should have a major role in 
regulating the internal environment to protect the non-occupatiional us- 
ers of buildings provided it is given the resources to carry out the task 
properly. MOE will also need to play a role in regulating the disposal 
of waste material taken from buildings. In Chapters 2 and 4 we concluded 
that this was an extremely weak aspect of MOE's performance. 

The Ministry of Labour should deal with the other major elements of 
the building sector arising from occupational use of buildings. It has a 
role in that workers in these buildings should come under the provisions 
of The Occupational Health and Safety Act. It must also take clear con- 
trol of regulating temporary worksites such as those which arise when as- 
bestos is removed or encapsulated in schools- The weakness of this lat- 
ter function was plainly evident in Chapter 4. A strengthened role here 
requires an increased, persistent, aggressive, and visible inspection 


capability. 


We have concluded, on balance, that the building sector should not be 
consolidated under a ministry such as Consumer and Commercial Relations, 
since the latter would have to build up a separate inspection capability, 
and co-ordination would have to embrace three departments rather than 
two, because MOE and MOL would possess the most extensive expertise in 
these fields regardless of the jurisdictional arrangement. Problems of 
co-ordination are difficult enough even when only two departments are in- 
volved. foreover ~bif csjurisdictiom»overs buildingstcan be velarifiied aim 
this way then the additional organizational reforms described below hbe- 
come more manageable. Chart 5.2 summarizes the new reformed machinery 


which we are recommending. 


Deputy Ministers' Committee on Occupational and Environmental Health 

We recommend first that the Deputy Ministers Committee on Occupation-~ 
al and Environmental Health be strengthened and its mandate broadened so 
that it becomes the focal point of an improved system of co-ordination 
between the environmental (external and internal) and workplace sectors 
(as well as other health and safety sectors not examined in this study). 
Its tasks should be to: 

(a) recommend and publish annual priority lists of hazards for each 

sector so that the interests involved have a better idea of the fu- 

ture agenda involved. The committee's priority lists could be hased 

partly on the priorities suggested by the national research body pro- 

posed above as well as on other information emanating from within the 


ministries involved; 


CHART. 5.3.2 


RECOMMENDED ONTARIO GOVERNMENT ORGANIZATION IN HEALTH AND SAFETY 
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(b) receive and scrutinize proposed standards emanating from the line 
ministries involved, ensuring that the proper economic and technical 
data have been prepared and made public; 

(c) review and scrutinize special or abnormal major inspection or 
compliance cases. 

The committee must be adequately staffed but generally would rely on 


the expertise of line departments. 


Permanent Standard-Setting Committees 

At the ministry level we see the need for two reforms. The Ministry 
of Labour should establish a permanent standard-setting committee to par- 
allel that already in existence in the Ministry of the Environment. This 
is especially necessary to ensure greater technical continuity in the 


standard-setting process within each ministry. 


Advisory Councils 

We also recommend that an Advisory Council on Environmental Health he 
established to advise MOE, to parallel the Advisory Council on Occupation- 
al Health and Occupational Safety which advises the Ministry of Labour. 
Such a council, composed in part of representatives of public interest 
groups, is all the more essential to the environmental sector because of 
the absence of any effective third party presence in either standard-set- 
ting or enforcement. The proposed advisory council's mandate would be 


the same as the Council which advises the Ministry of Labour. 


In the separate study on hazard identification we concluded that 
there were extra political difficulties in getting workplace hazards 
identified as compared to environmental hazards. Accordingly, we recom- 
mended that the provincial labour federation be given a statutory right 
to petition MOL regulators on an annual basis to suggest three hazards 
per year which labour unions believe, on reasonable evidence, to require 
regulation. The MOL would then be required to explain in a public meet- 
ing within a reasonable period of time what kind of actions af Tany, Git 
would take, and why it was taking such action. 

We believe that the above recommendations in total are feasible. 
They recognize the interdependency of environmental and workplace hazards 
and of the hazard identification and later regulatory processes; they ad- 
dress weaknesses in current Ontario practices and at the same time the 
formidable agenda of hazards which society faces in the future; they re- 
cognize the differences in each regulatory sector while trying to insure 
greater uniformity in the general standard-setting processes. Finally, 
they are based on a recognition that many of the purposes of health anda 
safety regulations are in conflict and can only be balanced rather than 


totally or finally resolved. 
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APPENDIX A 


Ministry of the Environment Policy Manual on 
Pollution Abatement Program: 
gee ee pe eee ee eo OMS, 

Development, Compliance, and Enforcement 
ee ee SNS eLorcement. 


Effective February 92, 1981 


Legislative Authority 


The Environmental Protection Act 
The Ontario Water Resources Act 
The Pesticides Act 


Statement of Principles 


This policy describes the Ministry's pollution abatement program. The Policy 
relates to all sources of pollution requiring the design, approval, delivery 
and installation of facilities or operational improvement(s). Additional 
requirements relating to particular sources of pollution, such as Policy 05-03, 
will be found in other policy statements. 


Definitions 


Program A ‘Program Approval' refers to a document 

Approval describing and approving a schedule of abatement 
activity submitted by a polluter to the Ministry and 
approved. 


Legislative Authority: The Environmental Protection 
Act, 197) 
sections 10, tr) IehZ, 19; 


Director A 'Director Issued Order' refers to an order or 
Issued requirement issued by the Ministry which is not 
Order Specifically covered by other definitions. A 


Director is any staff person appointed by the 
Minister for the purposes of the Act. 


Control 


Order 


05-02-02 


Legislative Authority: The Environmental 
Protection 
Act, 1971; 
Sections s-e ld .419y 
AZ OUSe ic. 


The Ontario Water 
Resources Act 
Sections: l/.-oo. 
Does Vared Can PAB E 
79, 


The Pesticides Act 
1973; 

SeGCiONS.A0n see 
ZA 


A ‘Control Order' refers to a requirement 
by the Ministry for specified abatement 
actions to be accomplished under a given 
schedule. Such Orders are generally 
issued as a result of a contravention of 
Section 14 of The Environmental Protection 
Act 1971, or a contravention of a standard 
or regulation. Control Orders include 
Requirements and Directions issued under 
The Ontario Water Resources Act. 


Legislative Authority: The Environmental 
Protection Act 


Io7 
secuions. 6, 14270. 
Wek Sie WAS is 


The Ontario Water 
Resources Act 
Seetions=37,, 41, 
42, 50, 69, 70, 
79. 


The Pesticides Act 
1973; 

Sections 13) 21. 
COC aca. 
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Provincial 
Officer's 


SS Sls 
Requirement 


05-02-03 


A ‘Provincial Officer's Requirement! 
refers to the authority of a Provincial 
Officer to survey, collect information and 
report on contaminant sources. A 
Provincial Officer is any person 
designated by the Minister for the purpose 
of the Act. Such requirements also 
include the requirement of an employee or 
agent of the Minister having a similar 
authority under The Ontario Water 
Resources Act. 


Legislative Authority: The Environmental 
Protection Act 
197d 
Sections 84, 85, 
865, 07; 


The Ontario Water 
Resources Act 
Section 20. 


The Pesticides Act 
To 73e 
Section 17. 


A ‘Stop Order’ is a requirement by the 
Ministry for an immediate stop to the 
addition, discharge or emission of a 
contaminant either permanently or for a 
Specified period. Stop Orders include 
Emergency Orders issued under The Ontario 
Water Resources Act. 


Legislative Authority: The Environmental 
Protection Act 


L971, 
SECTIONS / jeu 23174. 
Le LOREM Oe 


The Ontario Water 
Resources Act 
Section 80. 


The Pesticides Act 


1973, 
Section 20. 
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Ue 


Notice 
of 
Intent 


Abatement Program 
Development Process 


1.1. Problem 


sea 


Definition 


1.2 Report 


Preparation 


1.3 Commencement 
of Abatement 
Discussions 


05-02-04 


A 'Notice of Intent’ is a notice which is 
served to provide written notification of 
a Director's intention to issue a Control 
Order, the reasons for the order and a 
copy of the report explaining the reasons. 
This notice must be served at least 15 
days prior to the issuance of a Control 
Order. 


Legislative Authority: The Environmental 
Protection Act 
£97 1s 
Section sz 


The Ontario Water 
Resources Act 
Section 79. 


The Pesticides Act 
19/33 
Sections 23. 


The Ministry will begin the development of 
a pollution abatement program by defining 
the environmental problem(s). 


Where there is a severe, long-standing 
problem having a large degree of 
environmental impact, the Ministry will 
ask the company or person responsible for 
the problem to prepare a report outlining 
the technical options available for 
correcting the defined problem. In 
preparing this report, the company should 
address factors such as technical options, 
capital investments required, operating 
costs, economic feasibility, socio- 
economic implications and environmental 
benefits. 


Once the report prepared under 1.2 is 
complete, specific abatement discussions 
with the polluter will commence. 
Available financial assistance programs 
will be thoroughly reviewed and discussed 
during abatement discussions. 


March 15, 1981 


1.4 Request for 
a Program 
Approval 


i> Program 


Approval 
Components 


05-02-05 


Where the polluter agrees to prepare the 
report and wishes to enter into a Program 
Approval the Ministry will allow its use 
only when the following conditions are 
met: 


(a) The polluter has demonstrated good 
faith through responsible timely 
pollution abatement in the past, or 


(b) The Ministry staff are confident of 
the polluter's intent and ability to 
implement a Program Approval. 


The following items will be contained in a 
Program Approval: 


(a) A clear commitment by the polluter 
subject only to a 'force majeure’ 
clause acceptable to the Director; 


(b) Signatures of Senior Officers of the 
polluting firm under corporate 
seal; 


(c) Assurance that the polluter has the 
financial capability and has 
earmarked these funds; 


(d) Staged dates for each item; 


(e) A description of the pollution 
problem and how the polluter will 
resolve this by the program; 


(f) A statement that the polluter has 
investigated the options to its 
satisfaction and agrees that the 
proposed remedial project is 
technically feasible; 


(g) A commitment to supply the Ministry 
with copies of documents (i.e. 
purchase orders, designs, contracts 
with consultants or contractors) as 
evidence of compliance with the 
various stages of the abatement 
program; 
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1.6 Alternative 
Program 
Measures 


Requirements 


le632 


05-02-06 


(h) A statement that the Program 
Approval is limited in its 
application to those parts of the 
plant or those processes or those 
contaminants specifically referred 
to in the Program Approval; 


(i) A statement that time is of the 
essence to achieve the desired 
results; 


(j) A statement that failure to meet any 
part constitutes failure to comply 
with the whole Program Approval; 


(k) An agreement that the Program 
Approval be made public and, if 
requested by the Ministry, a 
willingness to participate in the 
public process respecting the 
proposed Program Approval. 


If an abatement program cannot be assured 
after a reasonable period of discussion 
with the polluter not exceeding six months 
then alternative measures will be used to 
ensure abatement: 


Director Issued Orders, Control Orders, or 
Provincial Officer's Requirements may be 
employed by the Ministry to bring about 
pollution abatement. 


Where there is an immediate danger to 
human life and health or to property, a 
Director may issue a Stop Order directed 
to the person responsible for the source 
of the contaminant. In choosing this 
course of action, a Director will seek 
legal advice and obtain the consent of the 
Assistant Deputy Minister. 
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136¢3 
Prosecution 


POG 
Voluntary 
Abatement 


Report and 


Review 
Made 


Public 


Refusal to 
Prepare 
Report 


Public 


Consultation 


£91 
Exceptions 


05-02-07 


Directors may recommend prosecution as 
follows: 


(a) In any case where it would be 
appropriate and just to do so, 
taking into account all the 
circumstances, or 


(b) In place of, to supplement or to 
enforce Orders where, in their 
Opinion, abatement would be 
successfully achieved more quickly. 


The normal inspection and complaint 
investigation activities, followed by 
voluntary abatement actions, will continue 
and are not restricted by any of the 
foregoing points. 


Where the company or owner has prepared 
the report referred to in 1.2, the 
Ministry will prepare a written review of 
it, and both reports will be made public, 
subject to the confidentiality of 
proprietary information. 


Where the company or person refuses to 
prepare the report referred to in 1.2, the 
Ministry will prepare the report, and both 
the report and any response by the company 
will be made public. 


After making the company or owner's report 
and the Ministry's review public as in 
1.7, or after making the Ministry-prepared 
report public as in 1.8, the Director will 
hold a public information session for 
significant pollution problems, or for 
pollution problems that generate high 
public interest. 


Public information sessions wil] not be 
held for the following: 
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age! 
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Receipt of 
Public's 


Comments 


Director's 
Recommend- 


ation 


Pore 
No 
Significant 


Alternative 


Proposals 


i Be) heey 
Significant 
Alternative 
Proposal 


Director's 
Decision 


05-02-08 


(a) Orders under Part VII of the 
Environmental Protection Act, 1971; 


(b) Provincial Officer's Requirements; 
(c) Stop or Emergency Orders; 
(d) Prosecutions; 


(e) Orders for minor pollution 
problems. 


After making the report public as in 1.9, 
or after holding a public information 
session, the Director will receive written 
comments from the public for a period of 
thirty days. 


After receiving public comment, the 
Director will take a course of action. 


If no significant alternative proposals 
are received in writing by the Director 
within thirty days of making his 

decision public, then the Director 

will sign the Program Approval or issue a 
Notice of Intent. 


If a significant alternative proposal is 
received, then the Director will conduct a 
second public information session. 


If in the opinion of the Director a 
significant change in the abatement 
program becomes necessary as a result of 
step 1.11.2, then he shall proceed to 
renegotiate the program with the 
polluter. 
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Revised 
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Mir4de 
Available at 
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District 
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Offices 


ql ae? 
Available 


at Regional 
Office 


433 
Notice of 
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Program 
Approval 


Abatement 
Program 
Administration 


Delays Due 


to Financial 


Constraints 


05-02-09 


Once a revised abatement program is 
produced, steps 1.5 through 1.12 shall be 
repeated if so required by the Director. 


Information regarding the following items 
will be available as specified: 


The Notice of Intent, any Program 
Approval, the Director's recommendation 
under 1.11, and the Director's decision 
under 1.12 will be available at Ministry 
Regional, District, and Head Offices. 


Written comment from the public, 
significant alternative proposals received 
under 1.11.2, and any revised abatement 
program will be available at the Regional 
Office. 


The Notice of Intent or the Program 
Approval will be published in the local 
newspapers and the Ontario Gazette, and 
will be distributed to municipal and other 
appropriate officials and local 

libraries. 


All activities related to Program 
Approvals, Director-issued Orders, Control 
Orders, and Stop Orders will be carried 
Out on a project management basis whereby 
a specified staff person is assigned the 
responsibility for management of abatement 
activities. 


Any significant proposed delays in the 
implementation of an abatement program due 
to financial constraints will result in 
steps 1.5 to 1.12 being taken. 
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3. Abatement Program 
Compliance 


3.1 Monitoring To ensure compliance with Program 
Approvals and Orders the following 
activities will be undertaken: 


(a) The polluter will monitor emissions 
or discharges and the ambient 
quality of air and water where 
specifically required by the 
Ministry. 


(b) The above data will be reported to 
the Ministry and will be available 
for review by the public at the 
local Ministry office; 


(c) The polluter will submit regular 
status reports(s) on its compliance 
with the Order or Program Approval; 


(d) These reports (with the exception of 
proprietary information identified 
by the polluter and agreed to by the 
Ministry) will be available for 
review by the public at the local 
Ministry office; 


(e) The Ministry will audit Items (a) 
and (c) above, and carry out any 
additional tests that may be 
required; 


(f) The information provided by the 
polluter may be used for enforcement 


purposes. 
3.2 Enforcement Action 
Sad alt Where a polluter is not presently under a 
General Control Order or Program Approval, and 


there is a potential hazard to the 
environment, or where there is a discharge 
of a contaminant to the natural 
environment, the Ministry may prosecute, 
seek an injunction, or issue a Program 
Approval, Control Order, or Stop Order as 
conditions warrant. 
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05-02-11 


(a) Where a polluter is under a Program 
Approval or Order and has not 
essentially complied with the intent 
of any item in the Order or Program 
Approval, then the Ministry will 
prosecute. 


(b) Where a polluter is under a Program 
Approval or Order and is complying 
fully with its terms, the Ministry 
will not prosecute in respect of 
those items covered by the Order or 
Program Approval. 


(c) Where a polluter is under an Order 
or Program Approval and is in 
violation of items not covered by a 
Program Approval or Order, and where 
conditions warrant, the Ministry may 
prosecute. 


Where the Ministry has decided not to 
prosecute a polluter, the Ministry will 
make information regarding the pollution 
available to other parties upon request, 
subject to constraints imposed by 
legislation. 


If the polluter wishes to significantly 
extend the time allowed in the Order or 
Program Approval or increase the loading 
above that specified, such amendments wil] 
be subject to the process described 
previously by items 1.5 to 1.12. 


If the polluter proposes a change with the 
same or shorter time frame, or the same or 
lesser loading, the Order or Program 
Approval will be amended by the Ministry 
and published in the local newspaper and 
the Ontario Gazette. 
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05-02-12 


When an extension is requested because of 
matters beyond the control of the 
polluter, the Ministry may extend an Order 
or Program Approval on a short term basis 
and publish the revision in the local 
newspapers and the Ontario Gazette 
periodically. 
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APPENDIX B 


Regulation Making Authority Conferred by 
The Occupational Health and Safety Act 


The Lieutenant Governor in Council is authorized to make regulations: 


l. defining any word or expression used in this Act or the 
regulations that is not defined in this Act; 
2e designating or defining any industry, work place, employer or 


class of work places or employers for the purposes of the Act, a 
part of this Act, or the regulations or any provision thereof; 

3 exempting any work place, industry, activity, business, work, 
trade, occupation, profession,.constructor, employer or any 
class thereof from the application of a regulation or any 
provision thereof; 

4. limiting or restricting the application of a regulation or any 
provision thereof to any work place, industry, activity, 
business, work, trade, occupation, profession, constructor, 
employer any any class thereof; 


5. respecting any matter of thing that is required or permitted to 
be regulated or prescribed under this Act; 
6. respecting any matter or thing, where a provision of this Act 


requires that the matter or thing be done, used or carried out 
or provided as prescribed; 

7. respecting any matter or thing, where it is a condition 
precedent that a regulation he made prescribing the matter or 
thing before this Act or a provision of this Act has any effect; 


8. providing for and prescribing fees and the payment or refund of 
fees; 
9°. regulating or prohibiting the installation or use of any 


machine, device or thing or any class thereof; 

10. requiring that any equipment, machine, device, article or thing 
used bear the seal of approval of an organization designated by 
the regulations to test and approve the equipment, machine, 
device, article or thing and designating organizations for such 
purposes; 

ll. respecting the reporting by physicians and others of workers 
affected by any biological, chemical or physical agents or 
combination thereof; 

12. regulating or prohibiting atmospheric conditions to which any 
worker may be exposed in a work place; 
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14. 


Las 


16. 


i 


18. 


LO 


20. 


PA 


22. 
23. 


prescribing methods, standards or procedures for determining the 
amount, concentration or level of any atmospheric condition or 
any biological, chemical or physical agent or combination 
thereof in a work place; 

prescribing any biological, chemical or physical agent or 
combination thereof as a designated substance; 

prohibiting, regulating, restricting, limiting or controlling 
the handling of, exposure to, or the use the disposal of any 
designated substance; 

adopting by reference, in whole or in part, with such changes as 
the Lieutenant Governor in Council considers necessary, any code 
or standard and requiring compliance with any code or standard 
that is so adopted; 

adopting by reference any criteria or guide in relation to the 
exposure of a worker to any biologial, chemical or physical 
agent or combination thereof; 

enabling the Director by notice in writing to designate that any 
part of a project shall be an individual project for the 
purposes of this Act and the regulations and prescribing to whom 
notice shall be given; 

permitting the Minister to approve Jaboratories for the purpose 
of carrying out and performing sampling, analyses, tests, and 
examinations, and requiring that sampling, analyses, 
examinations and tests be carried out and performed by a 
laboratory approved by the Minister; 

reguiring the providing for the registration of employers of 
workers; 

providing for the establishment, equipment, operation and 
maintenance of mine rescue stations, as the Minister may direct, 
and providing for the payment of the cost thereof and the 
recovery of such cost from the mining industry; 

prescribing forms and notices and providing for their use; and 
prescribing building standards for industrial establishments. 


APPENDIX C 


Procedures Regarding Demolition of Buildings Containing Ashestos* 
ee ee Se Pee Ing US Rescos. 


As per your request I have provided herein Recommended Minimum Proce- 
dures for the Protection of Demolition Workers. You will note that these 
recommendations are very similar to those developed for workers involved 
with modifications at Toronto International Airport. 


I realize that demolition presents a slightly different situation 
than renovations in a permanent building. However, I feel similar pre- 
cautions must be followed to ensure workers will be adequately protected 
from asbestos exposure-e In this connection I would like to clarify a few 
points with the following comments: 


1. Unless friable asbestos is removed prior to demolition, all 
workers involved with the destruction could be exposed to 
varying concentrations. Also, when the material is taken 
to the dump the workers at the dump will likely treat the 
material as general scrap and not be aware it contains 
asbestos. 


2. The asbestos will likely have to be removed one floor at a 
time or in sections on each floor. This will really depend 
on the ability to adequately segregate areas, especially 
those where outside walls have been knocked out. 


3. The potential hazards to health associated with the removal 
of friable asbestos insulation are so severe that the 
services of specialist contractors and/or the advice of the 
Occupational Health Branch should be sought. 


4. The safety officers should satisfy themselves tiat all 
workers have been informed of the hazards of asbestos as 
well as proper training in the use of personal protective 
equipment and be familiar with the methods used to prevent 
fibre escaping from the work area. It is the responsibil- 
ity of the contractor to ensure that this is done. 


5. I have made reference to medical surveillance. However, 
unless the project is a long term one such as Toronto 
International Airport the medical surveillance is usually 
carried out through the local unions rather than at the 
work site. 
sitet 27. 


*Source: Ministry of Labour Memorandum, dated May 16, 1980, from D.A. 
Brown, Occupational Hygiene Service to K. Cleverdon, Construc- 
tion Health and Safety Branch. 


The Recommended Minimum Procedures for the Protection of Demolition 


Viorkers are: 


l. 


Prior to the general destruction of a building all friable asbestos 
insulation shall be removed. 


Note:- Friable material is material that can be crumbled, pulverized, 
or reduced to a powder in the hand. These materials were 
usually applied by spraying but have also been applied by 
trowelling. 


The asbestos removal operations are to he segregated so that adjacent 

areas are not contaminated with asbestos dust. Two suggestions for 

achieving this segregation are as follows: 

~ First, seal off all openings with plastic sheeting taped 
securely in place. 

= Secondly, a double barrier of plastic sheeting should he 
provided at all entrances and exits to the work area so that 
the work area is always closed off by one barrier when workers 
enter or exit. 


A caution sign shall be placed inside and immediately outside the 
work area. The signs should advise people entering the area of the 
hazards of exposure to asbestos. 


The asbestos insulation shall be thoroughly soaked with water prior 
to removal. If the insulation is not sufficiently saturated with 
liquid, excessively high concentrations of esbestos dust will he 
produced during the operation. 


It is advised that the wetting agent of 50% polyosyetheylene ester 
and 50% polyoxyethelene ether be added to the water to enhance pene- 
tration. 


Loose asbestos insulation shall not be allowed to accumulate on the 
floor after removal operations. It shall be cleaned up using vacuum 
cleaner (which contains a HEPA filter) or wet mopping and disposed of 
in sealed containers which have been marked with the warning that 
asbestos is contained inside. Dry sweeping of insulation shall not 
be allowed. 


All of the contractors' personnel engaged in asbestos removal, or at 
risk in consequence of it, should be provided with full body cover- 
alls, disposable head covers, hoots or sneakers and approved respira~ 
tory protective equipment, together with hard hat and protective eye 
goggles. In this case approved respirator means NIOSH approved 
(TC-21C) or equivalent approvals such as British Standard Institute 
Approval. 


All respirators and filters’shall he stored in a dust free location 
so that they are protected from exposure to dust prior to their use. 


oisere ye 


All employees entering the segregated work area who are not directly 
involved with asbestos removal shall wear approved respiratory pro- 
tection. 


Workers shall not eat, drink, smoke, chew gum, or chew tobacco in the 
contaminated area. To eat, drink or smoke, workers should remove 
their work clothes and footwear in the work area hefore leaving the 
work area and proceed to an area not contaminated with asbestos dust. 


In addition to the above mentioned point, I would like to further 


indicate the following: 


l. 


Ideally, a temporary installation should be provided in which workers 
can in sequence discard their contaminated clothing at one end, 
shower in the middle section, and don their uncontaminated clothes at 
the other end. If this is not feasible,’ then alternative suitable 
arrangements are to be provided. This could mean a change room and 
two separate lockers or storage containers so that workers can keep 
street clothes and work clothes separate. 


Disposable contaminated clothing should be disposed of with the 
asbestos waste which should be clearly identified. If the work 
clothes are re-usable, then arrangements should be made for collec- 
ting contaminated clothing in a clearly marked container for cleaning 
by a separate, carefully controlled laundry facility. 


Containers of asbestos material should not be dropped out windows or 
from one floor to the next. Asbestos material should be transported 
within the building in containers or dust-tight chutes. 


The medical surveillance program for workers removing asbestos should 
consist of a pre-placement chest x-ray and pulmonary function text 
with a follow up in two years. 


Note: Any further information regarding medical surveillance can he 
obtained by contacting the Chief of the Occupational Health 
Medical Service. 

400 University AVe., Toronto, Ontario My Reta 
Telephone: (416) 965-3610. 
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APPENDIX D 


Letter from Ministry of Health to Administrators 
of All Public Hospitals Regarding Asbestos 
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ols ADMINISTRATORS OF AI.L PUBLIC HOSPITALS 


I am sure you are aware of concerns being expressed about the present and 
past use of asbestos in contruction in Ontario and the possible impact on 
hospitals. 


Since the establishment of the Ontario Hospital Services Commission over 
20 years ago, hospital construction has been subject to specific 
guidelines and the use of non-bonded asbestos and other loose fibres in 
hospital buildings has been avoided. 


This rule initially was designed to facilitate infection control by 
providing an environment which could be readily disinfected and cleaned 
on a systematic basis. 


these concerns historically have meant that interior surfaces in hospital 
buildings have been finished with smooth, non-porous surface materials. 


While this process normally eliminated the use of non-bonded asbestos, it 
has been specificially rejected by us over the past 10 years since 
concern about possible hazards from it has been recognized. 


Despite this process, I think it would be useful if you would undertake 
an evaluation of your facilities to see whether any potential problem 
exists. To assist you and your staff, I attach a guideline prepared by 
the Ministry of Labour which describes the uses of asbestos in buildings 
and sets out procedures to be used for inspection and sampling. 


If this presents any problems for you, please let me know so that our 
technical staff can advise you in dealing with it. 


Yours sincerely, 
J.R.- Hagerman 


Director 
Institutional Planning Branch 
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Ontario 
man: Royal Commission on Matters of Health 180 Dundas Street West 
efan Dupré, Ph.D. J ie 22nd Floor 
inissioners: and Safety Arising from the Use of Toronto, Ontario 
it Uffen, Ph.D., P.Eng., F.R.S.C. 416/965-1885 


tor of Research: 
ld Dewees, Ph.D. 


jutive Co-ordinator: 
a Kahn, M.P.A. 


This study is one of a series being prepared for the Royal Commission on 
Matters of Health and Safety Arising from the Use of Asbestos in Ontario during 
1981 and 1982. Studies published to date include: 


Study No. l COLLECTIVE BARGAINING AND ASBESTOS DANGERS AT THE WORKPLACE, 
by Morley Gunderson and Katherine Swinton 
(ISBN: 0O-7743-6834-9). 


Study No. 2 WORKERS' COMPENSATION AND ASBESTOS IN ONTARIO, 
by Peter S. Barth 
(ISBN: 0-7743-7024-6) . 


Study No. 3 POLICY OPTIONS IN THE REGULATION OF ASBESTOS-RELATED 
HEALTH HAZARDS, 
by Carolyn J. Tuohy and Michael J. Trebilcock 
(ISBN: 0-7743-7043-2). 


Study No. 4 THE POLITICS OF RISK: THE IDENTIFICATION OF TOXIC AND 
OTHER HAZARDOUS SUBSTANCES IN CANADA, 
by G. Bruce Doern 
(ISBN: 0O-7743-6960-4). 


Study No. 5 LIVING WITH CONTRADICTIONS: HEALTH AND SAFETY REGULATION 
AND IMPLEMENTATION IN ONTARIO, 
by G. Bruce Doern, Michael Prince, and Garth McNaughton 
(ISBN: 0-7743-7056-4) . 


Study No. 6 WORKER ATTITUDES ABOUT HEALTH AND SAFETY IN THREE ASBESTOS 
BRAKE MANUFACTURING PLANTS, 
by Sally Luce and Gene Swimmer 
(ISBN: 0O-7743-7057-2). 


Requests for further information on publications, or other enquiries regarding 
the Commission, should be addressed to: Ms. Linda Kahn, Executive Co-ordinator, 
Royal Commission on Asbestos, 180 Dundas Street West, 22nd floor, Toronto, 
Ontario, M5S 128 (Telephone: 416/965-1885) . 


KOK RACK Kk CK KR Tk 


Additional copies of studies may be purchased in person at the Ontario 
Government Bookstore, 880 Bay Street, Toronto, Ontario (Telephone: 416/965-2054) ; 
or by contacting the Publications Mail Order Service, 880 Bay Street, 5th floor, 
Toronto, Ontario, M7A 1N8 (Telephone: 416/965-6015). 
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